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Dear Friends,

The month of December was focused on the issue of mining with the issue of temporary working permit dominating the proceedings. The Maruti coal washery case also took up considerable time of the Supreme Court. The proceedings have been dealt at length in this update. 

The Centre for Environmental Law, WWF India took an interesting turn with the Supreme Court of India directing the various state governments to file affidavits with respect to the issue of settlement of rights. The CEL WWF case is to be taken up on the 24th of January 2006.

With respect to the Kudremukh Iron Company, the Court has maintained a tough stand and has refused to grant any concession to it. The hearings on 6th of January is bound to be crucial in view of the issue of temporary working permit and the tiger crisis to be taken up by the court. 

We will keep you updated.

Ritwick Dutta and Kanchi Kohli

Though several matters were listed as part of the Godavarman Hearing on 2nd December 2005, they were not taken up for hearing. There was only case that was taken up for the entire afternoon, discussions on which had been going on for the last couple of days in the court. This was related to the allotment of forest land in Korba, Chhatisgarh without approval under the Forest (Conservation) Act, 1980 to Maruti Coal Washery.

When the matter was heard in May 2005, the Supreme Court directing the Applicant in the PIL (Deepak Aggarwal) to disclose his interest in the matter besides the source of funding the ongoing litigation. In August 2005, it was ordered that since the matter is likely to take considerable amount of discussion and time, it might be taken up on a non-miscellaneous day (Fridays are for miscellaneous matters in the Supreme Court). The parties were also “directed to file a brief note of submissions/synopsis. At first instance, such a note shall be filed on behalf of C.E.C. by learned Amicus curiae within a period of two weeks.  Other parties are directed to file their synopsis within two weeks thereafter.”  The matter was ordered to be listed after four weeks. (See Forest Case Update, Issue 15, August 2005). It is important to point out that one of the critical points in this case have been the two reports of the CEC to the Supreme Court. In their first report the CEC had said that area in question is forestland, however in the second report, the contention changed.

When discussion on this matter began on 2nd December 2005, the Chief Justice questioned the counsel for the applicant and stated that the court needs to be sure whether the applicant is being used as a front for some vested interest.

The counsel for the applicant began the arguments and responded to highlight that till the matter in this case was sent to the Central Empowered Committee (CEC) there were no questions raised on the credibility. However, once the CEC gave its first report stating that the area in question is forest land, there were questions and clouds around credibility and financial credentials of the applicant.

The Chief Justice, Y.K. Sabharwal responded to the counsel for the applicant by clarifying that this aspect of the case is important because a Public Interest Litigation (PIL) cannot be entertained if the affected parties can afford to approach the court separately. Then the case does not remain only on environmental issues but is filed on commercial grounds.

Following this the counsel for the applicant stated that it is critical for the court to look at the cause in this case and not the bonafide of the person filing the application. The point here is whether or not the area under question is forest land. The applicant is willing to even step aside in the matter, and get someone else with bonafide, as the issue is of more importance. He further highlighted that there is no data which has been presented in this case which indicates that the area is not forest, including that or remote sensing authorities, Forest Survey of India and so on. Even if it is denuded forest, it cannot be diverted for non-forest use, without central government clearance.

The counsel further indicated that before the CEC submitted its first report, substantial information on Compact Discs (CDs) were filed before the CEC. These CDs highlighted the condition of the forest land before the denudation had taken place and also what is looked like after. These CDs were filed again in the Supreme Court.

At this point, the Amicus Curiae Harish Salve questioned the validity of the images in the CD as they only indicate that trees are being cut on forest land, and there is no proof that it is same location. There is also no clear indication of the applicant’s claim that the trees are being cut by the representatives of the Maruti coal washery plant. The court clarified with the counsel for the applicant if this was the case, and if yes, there was no point the court seeing the CDs.

The counsel for the applicant went on to discuss various facts to prove that the land in question is forest land. He also highlighted that the points where the satellite imagery was taken were exactly those as provided by the CEC. The issue was that the state government had not give the correct points where data needed to be collected to the CEC. This is the reason why the CEC had to ask the Forest Survey of India. All this resulted in a situation when the geo-coordinates were no correctly taken to generate data on whether or not the area is forest land. The counsel further highlighted that the there is a report of the tehsildar, which points to the khasra (survey/block) numbers where permission was sought by the Maruti to set up the plant. These indicate that the area in question is curving, whereas the geo-coordinates are in a straight line. All this has lead to the discrepancies creeping in.

Next, the Supreme Court questioned as to “if this area was forest land pursuant to the 12.12.1996 order of the Supreme Court and subsequent orders. How did it become non-forest in 2002?” The counsel for the applicant, pointed to data related to discrepancy in the records and also to the fact the there was a merger of the villages in question in the year 1928-1929. At the time of the merger the entire are was jangle (forest). Further, the state government has taken a stand that the area has not been surveyed following the 12.12.1996 order of the Supreme Court and forest land has not been demarcated. However, there have been four surveys of the area that have taken place. Does this mean that the state has violated the Supreme Court orders?

The Supreme Court questioned the counsel if all these points of contention were raised when the measurements of the geo-coordinates and land were being taken? If not, why are these objections being raised now? The court repeatedly asked to where in the affidavits filed has it been stated the report of the Forest Survey of India (based on which the CEC changed its stance) is not reliable as it is based on wrong geo-coordinates? The counsel for the applicant raised points about the validity of the technology but the court pointed out if the technology or methodology used has limitations, it does not mean that the results are completely invalid. There are new technologies and methodologies that come up everyday. The court then questioned the counsel by asking, if he is implying that the Forest Survey of India deliberately used inaccurate methods?

The counsel for the applicant then went to question the second report of the CEC in which it has been said that the land in question is not forest land. He highlighted that the CEC has changed its stance but without any additional material, which has been admitted in the report. It does not give the reasons for accepting the data of the Forest Survey of India and thereby rejecting the findings of the state and national level remote sensing authorities. He also went on to say that the state government of Chhatisgarh has bent backwards to help Maruti.

The counsel pointed out that the report of the Forest Survey of India shows the gradual decrease in the forest area, but does not say that the area is not forest. Infact the 1998 report indicates that there was forest in the area of interest, which was reduced as per the 2002 report and disappeared in the 2004 report of the Forest Survey of India.

The court asked the applicant to give the above arguments in writing within 10 days.
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As indicated during the 2nd December 2005 hearing in the Godavarman case, the hearing on 16th December would primarily look at pending related to the temporary working permits for mining leases. As of today there are several mines operational in the country with only temporary working permits, as they have not got clearance or renewal or clearance under the Forest Conservation Act, 1980. This applies to both public sector and private undertakings, though the rules for the public sector undertakings are far less stringent.

The hearing began with the Amicus Curiae, Harish Salve giving the genesis of the case. He stated that it has been essential that the Temporary Working Permit (TWP) guidelines have to be adhered to, including the provision that there needs to be the concurrence of the state governments. In some cases the state governments are not in agreement with the grant of the TWPs to companies, that is why there is an issue/problem. He further added that in 1996 the Supreme Court took the view that a renewal of a mining lease will be treated the same as a fresh lease and will need to go through seeking forest clearance. Therefore, companies requiring renewal of mining leases have applied to the state governments to process their applications for forest clearance, but there have not got a response from the state governments.

The Amicus also referred to a 5-6 page report of the Central Empowered Committee (CEC), which essentially reiterates that the existing TWP guidelines of the Supreme Court must be adhered to, along with some other suggestions.

The Chief Justice, Y.K. Sabharwal responded to the Amicus and said that the court can direct that the TWPs of all the mines may be extended till 6th January 2006, when the matter maybe heard in the Supreme Court again, in detail. At a later point he also added that this would also be applicable to such TWPs, which have lapsed or will lapse before 6th January 2006. 

The counsel representing a mining operation owned by the Tatas highlighted as to what if the guidelines as proposed by the CEC are not adhered to on the ground.  What is the solution then? He requested the court to direct that all timelines for processing applications and so on, must be strictly adhered to.

The Amicus suggested that there is a need for an agency, which can direct and have an authority to oversee the implementation of the guidelines and address the issues at hand. Further this agency can be the CEC itself. He added referring to the list of matters listed for the hearing on that day, stating that some of them have been murdering the environment for so long. Also, that is might not be necessary for the court to take up each case as each of them will have several arguments which might not be necessary for the court to get into and discuss.

The counsel representing South Eastern Coalfields (I.A.1441) brought up the matter, where it the public sector undertaking (PSU) needed to deposit Rs.600 crores as Net Present Value (NPV) of the diversion of the forestland for the mining activity. He pointed out that is a large sum, and the PSU can deposit the NPV if it is a reasonable amount.

The court passed an overall order for most of the matters listed for hearing including I.A. numbers 1413, 1451, 1454, 1426, 1428, 1440 and so on, stating that such mines operating under TWPs which are as on date likely to expire before the matter is taken up in court again, the direction for closure of such mines will not be applicable.  Objections if any to the recommendations of the CEC may be filed on or before 3rd January 2006. The matter is listed on the 6th January 2006 (Click Here to View Order).

In the case of the Special Leave Petition related to the South Eastern Coalfields the court directed that responses in the case need to be filed by 3rd January 2006. Also that a sum due as NPV be deposited. Based on the peculiar circumstances brought to the notice of the court and also in large public interest the mine maybe allowed to continue operation, subject to depositing the NPV with the CEC.

The court also directed the CEC to file responses to the individual cases listed for hearing by 3rd January 2006 (Click Here to View Order).

The next matter that was taken up for hearing was I.A.1458 relating to mining activity in Kudremukh (Also See Forest Case Update, Issue 16, September 2005 and Issue 18, November 2005). The counsel for the applicant highlighted that the company is following the mine closure plan as per the orders of the Supreme Court. There is no permission to mine from 1st January 2006. The counsel sought permission of the court for the use of the pipeline for transporting water, which is also part of the mine closure plan. This was primarily on a precautionary basis so that no objection is raised for the use of the pipeline during the mine closure phase. This pipeline was earlier used to carry both slurry and water. The counsel assured that since the mining activity will stop, there will be no slurry that will be transported through the pipeline.

The Amicus put in a word of caution to the court stating that the problem with the Kudremukh Iron Ore Company Limited is that the moment they seek permission for something, alarm bells ring and there are suspicions on whether the order being sought is towards a backdoor entry for something else the company wants done. He further added that water couldn’t be transported outside, as it is a protected area, and the provisions of the Wild Life Protection Act, 1972 will come into effect. Also if the company requires any permission from the state government for the pumping of water, then it may do so, prior to undertaking the activity. This is because following the stop on the mining activity the state government might have decided to use the water from the Lakhia Dam for irrigation or any other purpose.

The court ordered that all mining activity is to stop by 1st January 2006, but granted permission for pumping of water from Lakhia Dam through the existing pipeline. Further, if any permission maybe required from the state government, they need to be taken. It also directed the Amicus Curiae to file a response (Click Here to View Order). 
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Supreme Court Hearing of Centre for Environment Law v/s Union of India 

(24th November 2005)
The Centre for Environment Law v/s Union of India case was heard on 24th November 2005 in the Supreme Court. I.A. No. 2 in this case refers to the Settlement of Rights in National Parks and Sanctuaries and I.A.No.53 is with specific reference to diversion of forest land in Rajaji National Park, both of which were heard in the Supreme Court on the 24th. Below are the orders on these I.As.

· I.A. No. 2: Settlement of Rights in National Parks and Sanctuaries

On 22nd August, 1997, this Court after noticing that even though notifications in   respect   of   sanctuaries/ national   parks   have   been   issued   under   section   18/35   in   all States/Union   Territories, further   proceedings   as   required   under   the   Act   i.e.   issue   of proclamation under section 21 and other steps as contemplated by the Act have not been taken, and   thus all the State Governments/Union Territories were directed   to issue the proclamation   under   Section   21   in   respect  of  the  sanctuaries/national   parks   within   two months.     It   was   further   directed   that   the   process   of   determination   of   rights   and acquisition   of   land   or   rights   as   contemplated   by   the   Act   shall   be   completed   within   a period of one year.  

Mr. Panjwani   states   that   though   proclamations   under   section   21   were issued, but   it   appears   that   the   process   of termination   of   rights   and   acquisition   of   land   or rights   as   contemplated   by   the   Act   still   remains   to   be   completed   by   many   State Governments/Union Territories despite lapse of nearly seven years, having regard to the time   granted   in   the   order   dated   22nd   August, 1997.     Learned   counsel   has   taken   us through various provisions of the Wild Life (Protection) Act in relation to obligation of completing the process of determination, as directed by this Court. 

Under these circumstances, we direct the State Governments/Union Territories to   file   affidavits, placing   on   record, the   status   as   existing   on   1st   November 2005   in relation to compliance of the aforesaid direction.

This   order   be   communicated   to   the   State   Governments/Union   Territories, through Chief Secretaries, and status report be filed within four weeks of the receipt of a copy of this order.

List these matters after six weeks.

· I.A. No. 53: Diversion of Forest Land in Rajaji National Park
The minutes of meeting of the Standing Committee of National Board for Wild Life   dated   6th   April, 2005   recommends   the   rejection   of   the   proposal   for   diversion   of 0.1532 hectares of forest land from Rajaji National Park to lay a pipeline for drinking water along the briddle path   route of Neelkanth Mahadev Temple by   Uttaranchal   Pey Jal Sansadhan Vikas Evam Nirman Nigam Ltd.    The copy of the said minutes may be obtained   by   learned   counsel   appearing   for   the   State   of   Uttaranchal   from   either Mr. A.D.N.Rao   or   Mr. Raj   Panjwani.     The   State   is   granted   four   weeks'   time to   file   an affidavit on the issue.

Adjourned
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Though the matter was not listed for hearing at the 16th December 2005 hearing, Ashok Kumar brought the issue in I.A.1323, at the end of the hearing. This relates to a letter petition from him on the ongoing tiger crisis in the country. Ashok Kumar made an additional submission to the court and highlighted that there is evidence of a great demand of tiger skins in China and Tibet where there is flourishing market and that is linked with the tiger poaching taking place in India. 

The Amicus Curiae, Harish Salve supported this intervention and added on the current situation in the three tiger reserves Sariska, Ranthambore and Panna is critical. He added that what is applicant is asking is a CBI enquiry on the current tiger crisis in Ranthambore and Panna Tiger Reserves by the same official who carried out the enquiry for Sariska. This will help the court understand the matter in detail when it comes up for hearing eventually.

The Amicus also said that the suggestion of having an Armed Task Force to manage national parks and sanctuaries should be seriously considered.

The counsel for the Ministry of Environment and Forests (MoEF), A.D.N. Rao said that there is enough data available on this issue within the Ministry and a CBI enquiry might not be necessary.

The court ordered that the matter is taken on board as directed the MoEF to file a response on this case by 3rd January 2006. The suggestions of the Amicus were also recorded. The court also directed the states of Rajasthan and Madhya Pradesh to respond, where the Ranthambore and Panna Tiger Reserves are located (Click Here to See the Order). 

See:http://www.indianjungles.com/230405.htm; http://tigersincrisis.com/solutions_1.cfm;

http://www.indianjungles.com/070205.htm; http://locana.blogspot.com/2005/02/valmik-thapar-on-indian-wildlife.html; Forest Case Update, Issue 12, May 2005. There is a lot of material on the tiger crisis in India and the various perspectives on it, on the Internet
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· IA Nos.1413, 1414,1426,1428,1440,1439.1444-45,1454 & 1460: (Temporary Working Permits)

Such of the mines which are operating under temporary working permit, as on date, which permits are likely to expire before we take up the matter for hearing on the next date, will continue to operate under the existing temporary working permits. The direction for closure of such mines shall not be applicable. 

The   objections, if   any, to   the   recommendations   of   CEC, may   be   filed   on   or before 3rd January 2006.  List these matters on 6th January 2006.

· SLP 25068 of 2005: Related to South Western Coal Fields Limited

Issue notice returnable for 6th January 2006.

Dasti, in addition is permitted.

In terms of order dated 1st August 2005, passed by the High Court, period for license was extended up to 30th November 2005   so   that   necessary   permission   could   be   obtained   from   the   authorities   under   the Forests Conservation Act.  It appears that on 17th November, 2005, the petitioner made the deposit of Rest. 38,30,38,000/-  (Rupees thirty eights crore thirty lacs and thirty eight thousand only) with the Deputy Conservator of Forests, Chandrapur.    The order dated 1st August 2005 stands vacated as a result of the impugned judgment.

The period extended on 1st August, 2005 up to 30th November, 2005 shall stand further extended up to the date the matter is taken up and the operation of the impugned order is stayed.

CEC to file response by 3rd January 2006.

· IA No.1458: Related to Mining by Kudremukh Iron Ore Company
The   applicant   undertakes   that   all   mining   operations   would   stop   from   1st January 2006.     It  is   also   so   stated   in   para   2   of   the   application.     In   this   view for   the present, awaiting response from CEC, we grant the applicant-company the relief prayed for in   para   'A', for   pumping   of water from Lakya   Dam at Kudremukh   to Mangalore through   existing   pipeline   on   the   company.     If any   permission, approval   or sanction   is required   to   be   obtained   from the   State   Government, the   applicant   would   obtain   such permission, approval or sanction before pumping the water, as prayed.

List this application with connected matters.  

· IA 1011: Related to National Chambal Wildlife Sanctuary

The   CEC   in   its   report   dated   24th   August, 2005, has   recommended   that   the Ministry   of   Railways   may   be   permitted   to   use   12.764   Hectares   of   Forest   Land   falling within the National Wild Life Sanctuary for construction of Broad Gauge line between Guna and Etawah subject to various conditions stipulated in the report.   Mr. B. Datta, learned counsel appearing for the Ministry of Railways states that all the conditions are acceptable.  In this view, we grant the permission sought for in IA No.1011 subject to the applicant complying with the conditions stipulated in the recommendations of the CEC and further undertaking to pay/deposit such amount of NPV which the applicant may be directed.

Mr. Data further states that the amount of Rs.7.57 crores, after deducting the amount already paid will be deposited within a period of four weeks.  The permission to divert the land would come into operation after the deposit is made.

· IA No.1323: Letter Petition by Ashok Kumar on Tiger Crisis  

Taken on Board.

Mr. Ashok Kumar appearing in person. 

Copy has been given to Mr. A.D.N. Rao, advocate.   Let him take instructions and file response by 3rd January 2006.

List on 6th January 2006.

Mr. Harish N. Salve, learned Amicus Curiae, suggests that Special Investigation Team (SIT)) which was entrusted with the work of examining the aspect of poaching and other related matters in Sariska Wild Life Sanctuary be permitted to also investigate the aspect of poaching in Ranthambore and Panna   Tiger Resort.    On   this issue too, Mr. ADN Rao, may respond on the next date of hearing.   It would be open to the   States   of   Madhya   Pradesh   and   Rajasthan   to   file   their   responses   by   3rd   January 2006. 
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

All issues of the Forest Case Update are uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES and), Environment and Equity Justice Partnership for this initiative. The support for the procurement of the Supreme Court order has been received from Rufford’s Small Grants.
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