                                  00T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA AND ORS.

                                       B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.
SANTOSH BHARTI

VERSUS

STATE OF MADHYA PRADESH
IA 424 in WP (C) No. 202/95 decided on 8.1.2001

Madhya Pradesh- Two questions for consideration viz. Implementation of working plan & regeneration of forest – These two activities must coexist – since working plans are approved by Central Government – It is the responsibility of the Central Government to ensure the implementation of the same – Suggestion that for regeneration of forest there should be a joint venture between the State Government and the Central Government.

Forest Compensation – There should not be any further depletion of any forest cover in the sensitive areas such as Madhya Pradesh, Himalayas and the Western Ghats etc. – Central Government to consider whether deficient states should not be asked to contribute to as a preservation of existing forest cover and compensation/incentive given to the forest rich states to preserve and regenerate forest – there should be partnership of all the states to ensure the maintenance and improvement of the forest cover – Suggestion to be considered by the Committee of Secretaries, MoEF and Chief Secretaries of all States.     

Madhya Pradesh - Encroachments – Regularisation of encroachment – Held – It is more appropriate that the conditions imposed in relation to regularisation such as compensatory afforestation are required to be fulfilled first before any regularisation is granted – Matter to be considered by Central Government. 

Forest Officials – Authority competent to write CR of Forest Department Officials – Who is the authority competent to write a confidential report of an officer? – Reporting Authority – Meaning and implications – Reviewing Authority - Meaning and Implication – Held – Up to the rank of Addl. PCCF the reporting Authority has to be the immediate superior officer within the Forest Department – In case of PCCF reporting authority will be person other than belonging to the forest service – Reporting Authority to be a person familiar with the work of PCCF.  
ORDER

Re: Felling and regeneration


We have heard the learned counsel for the parties at some length.  The concern of the state of Madhya Pradesh is that they should be permitted to do the felling as per the working plans while the concern of the Amicus Curiae and the Central Government is that regeneration should take place.


Pursuant to the order dated 28th February 2000 passed by this Court, a discussion took place between Shri C.P. Oberoi, Inspector General of Forests & Special Secretary on the one hand and Shri K S Sharma, Chief Secretary, Madhya Pradesh on the other.  This discussion took place on 11th April 2000 and the brief records in respect thereof have been filed in Court.


With regard to lifting ban on felling of trees from land other than Government forest land, it is recorded in these minutes that the State of Madhya Pradesh was revising the Rules for transit of forest produce and felling of trees from private areas.  This Court was to be approached for lifting the ban only after the process of revision of these Rules is completed.  The Advocate General for the State of Madhya Pradesh informs us that within a month these Rules will be finalized and placed before this Court  after which further orders will be passed.

         In regard to felling of trees from Government forests as per the approved working plans, it is recorded in the minutes as follows:


“After felling is done in a particular area as per the approved Working plans, prescriptions given in the working plans are required to be properly implemented to ensure the regeneration. However, in Madhya Pradesh at times, though felling has been done as per the approved Working plans, necessary prescriptions which ensure regeneration, have not been implemented, perhaps due to non-availability of sufficient funds.

        It was agreed that in future, no felling, even as per the approved working plans shall be done for any area in respect of which sufficient budgetary provisions have not been made for implementation of prescriptions given in the working Plans for regeneration. IGF & SS mentioned that in respect of areas where felling has been done in last three years and the corresponding prescriptions for regeneration have somehow not been implemented, a phased programme for three years may be prepared.  Allocation of adequate budget provisions for implementation of the same may be made by the State Government.  Chief Secretary M P informed that State has 20% of the country’s forest area, hence, it should be provided central assistance on prorata basis to enable the state Government to implement the various prescriptions of the working plans.  He also mentioned that if forests are not worked as per Working Plans, it may lead to their degradation.  IGF & SS has advised that the State Government may utilise funds already provided under the Central Sponsored Schemes and Central Sector Schemes and prepare suitable proposals which would be considered by the Ministry on merits.”


From the aforesaid, it is evident that the felling is far in excess of what would be justified with reference to the regeneration, and the main cause in respect thereof is non-availability of sufficient funds.  Even with regard to the felling of trees as per the Working plans in the last three years, the corresponding prescription for regeneration has not been implemented.

         Two questions immediately arise for consideration.  One is with regard to the implementation of the Working Plans in so far as felling is concerned and the second is with regard to the regeneration of forests.    It is quite obvious that the two activities must co-exist.  There cannot be felling without regeneration because that will over a period of time only result in the forests’ vanishing.  There has been shortfall with regard to the regeneration and as a result thereof forest cover is depleting. That shortfall has to be made up and for the future such felling has to be done which will ensure that there is at least no further depletion of the forest  cover, and that the targets for increase in forest cover, as contemplated in the Working Plans, are met. In other words,  regeneration should be commensurate with the felling, and to the extent stipulated in the Working Plans.


The Working Plans were approved by the Central Government.  It is, therefore, for the Central Government primarily to ensure the implementation thereof.  In view of what is contained in the minutes, we feel it would be appropriate to hold that the State of Madhya Pradesh is at liberty to approach the Ministry of Environment & Forests for permission to carry out any further felling in accordance with the Working plans, and any permission which is granted hereafter will be effective and the orders of this Court will not stand in the way of carrying out the felling to the extent so permitted.  A report, however, will be filed in Court within three weeks of any such permission being granted so as to enable the Court to oversee whether any orders are called for.


We are sure that the Central Government will deal with any such request made by the State expeditiously, and keeping in mind all factors including the principle of sustainable development.


As far as regeneration of the forest is concerned, it is quite evident that the State of Madhya Pradesh does not have the funds required for carrying out the task nor there is any likelihood of their being able to raise finances in respect thereof.

         A suggestion has been mooted to the effect that for regeneration of forest, there should be a joint venture between the state of Madhya Pradesh and the Central Government whereby the working capital, in whole or substantially the whole, can be provided by the Central Government and the regeneration of degraded forests carried out.  Such a venture can be on a commercial basis which will be not only profitable to both the State and the Centre but, what is more important it will hopefully generate lot of employment opportunities for the local population.  This aspect should be looked into and a plan finalised and implemented preferably within a period of eight weeks from today.  The final decision so taken may be intimated to the Court by way of an affidavit.


It is to be borne in mind that taking an overall view it is important for the country that in certain areas where natural forest exist, the same should be preserved.  The political boundaries are drawn for various considerations but as far as the environment is concerned one has to, take a holistic view and in that view of the matter one cannot overlook the fact that even though the national average of the forest cover is low, even that low figure is there because of the higher percentage of the forest cover in the Hill States and in the State of Madhya Pradesh and in North eastern States.  Majority of the States in India fall short of national average as far as the forest cover is concerned.  For the benefit of the said States also - nay for the benefit of the whole region, it is important that there should not be any further depletion of the forest cover in these sensitive areas of Madhya Pradesh and in the Himalayas and the other sensitive areas like the Western Ghats etc.  In order to ensure the preservation and regeneration of forests in these areas, the Central Government should consider whether the deficient  States should not be asked to contribute towards the preservation of the existing forest cover and compensation/incentive given to the forest-rich States to preserve and regenerate forest:  In a sense, there should  be a partnership of all the states to ensure the maintenance and improvement of the forest cover.  This suggestion should be considered by a Committee of the Secretary (Finance) and Secretary, Ministry of Environment & Forests in consultation with the Chief Secretaries of all the states and a report submitted preferably within eight weeks.


We further direct that the Central Government should call for the particulars from each State and then reconsider the Working plans which have been approved and carry out such modifications as it may deem proper so as to ensure that the regeneration is commensurate with the felling of the trees.  The particulars will be called for by the Central Government within two weeks, the said particulars will be supplied by the states concerned within four weeks thereafter and a report submitted by the Central Government to this Court within eight weeks.

       Re: Regularisation of encroachments


The learned Amicus Curiae has brought to our notice a request which has been  made by the State of Madhya Pradesh to the Central Government for regularisations of encroachments as per the aforesaid minutes dated 11th April, 2000 to which the Chief Secretary, Madhya Pradesh was a party, one of the important conditions for regularisations of encroachment is the carrying out of compensatory afforestation over the equivalent land.  The proposal for regularisation is for the period 1.1.1977 to 25.10.1980. One cannot shut eyes to the fact that there would be encroachment thereafter.


Experience has shown that whenever regularisation takes place subject to imposition of conditions such as compensatory afforestation the regularisation becomes effective without the conditions every been fulfilled.


In our opinion, it will be more appropriate that the conditions imposed in relation to regularisations are required to be fulfilled first before any regularisations is granted. The result of this would be that the regularisation would be deferred but the fulfillment of the conditions ensuring inter alia compensatory afforestation would be ensured.  This is a matter to be considered by the Central Government.

          In other words, the eligibility condition for permission to grant regularisation of the encroachments would be the fulfillment beforehand of conditions under the Guidelines, especially in regard to compensatory afforestation.


The request of the State of Madhya Pradesh should be considered by the Ministry of Environment & Forests and a decision taken within eight weeks.

Re.: Authority competent to write a CR of  Forest Deptt. Officer


The question which arises for consideration is as to who is the authority competent to write a confidential report with regard to an officer belonging to the Forest Department.


The Indian Forest Service is one of the All India Services.  The officers selected on the basis of an All India Competitive Examination, like the officers belonging to the Indian Administrative Service, are then deployed in different States. That becomes the cadre for them.

         In the State of Madhya Pradesh, persons belonging to the Indian Forest Service are also deployed, just as they are deployed to other states.  In the Forest department in the State, the lowest rung for a direct recruit belonging to the Indian forest Service is the post of Assistant Conservator of Forests.  Below the Assistant Conservator of Forests are three Forests levels starting with that of a Guard, Forester and Range Forest Officer.  These three lowest rungs are manned by officers belonging to the State Forest Service.  Recruitment to the post of Assistant Conservator of Forests is made partly by promotion from an officer belonging to the state Forest Department (being a Range Forest Officer) and partly, as already noticed, by direct recruitment to the Indian Forest Service.


The hierarchy in the Indian Forest Service is that above the Assistant Conservator of Forests is the Divisional Forest Officer, thereafter on promotion a person becomes Conservator of Forests, then Chief Conservator of Forests followed by Additional Principal Chief Conservator of Forests and at the pinnacle of the pyramid is the Principal Chief Conservator of Forests.


The practice which has been adopted so far in the State of Madhya Pradesh and possibly in some other State also, is that the confidential reports of the officers belonging to the Forest Department holding any of the posts between that of a Guard and the Principal Chief Conservator of Forests is not written by the superiors within the same service but is written by the officers belonging to the office of the District Collector and superior officers on the civil side.

         For writing of the confidential reports, the Central Government has, under Section 3 of the All India Services Act, 1951, framed All India Services (confidential Rolls) Rules, 1970.  According to Rule 2(e), the ‘reporting authority’ is defined as follows:

        “reporting authority’ means the authority who was, during the period for which the confidential report is written, immediately superior to the member of the Service and such other authority as may be specifically empowered in this behalf by the Government.”

The ‘reviewing authority’ is defined in Rule 2(f) as follows:


“reviewing authority’ means the authority who was, during the period for which the confidential report is written, immediately superior to the reporting authority and such other authority as may be specifically empowered in this behalf by the Government:”

It seems that Rule 2(e) had been interpreted by the State to mean that the confidential report of an officer could be written by a person who is superior to him and also by such other officer who may be specified in this behalf.  In view  of the latter portion of said Rule 2(e), the State Government have authorised officers of service other than of the forest Department to write the confidential reports.  In this manner, in effect, the administrative control of officers belonging to the Forest Department is not within the Department itself.

        The aforesaid Rule 2(e) came up for consideration before this Court in State of Haryana vs. Shri P.C. Wadhwa IPS Inspector General of Police & Anr.. 1987 (2) SCR 1030 while interpreting the said Rule 2(e) this Court at page 1035 observed as follows:


“In this connection, it may be pointed out that it is not disputed that the conjunction and occurring in clauses (e), (f) and (a)  should be read as “or’.  Under clause (e), the ‘reporting authority’ may be either immediately superior to the member of the Service or such other authority as may be specifically empowered in this behalf by the Government.  The expression immediately superior obviously indicates that the reporting authority should be the immediate  superior officer in the same service to which the member of the Service belongs.  The position is the same as in the cases of reviewing authority and accepting authority. So, under the first part of clause (e), the reporting authority of the respondent could be a person who is immediately superior to him in the Police service...”

        It appears to us, and which is logical, that upto the officer of the rank of Additional Principal Chief Conservator of Forests the reporting authority has to be the immediately superior officer within the Forest Department.  For example, for the Assistant Conservator of Forests, the reporting authority can only be the Divisional Forest Officer and for him the reporting authority would be the Conservator of Forests for whom the reporting authority has to be the Chief Conservator of Forests and his reporting authority would be Additional Principal Chief Conservator of Forests and lastly his reporting authority would be the Principal Chief Conservator of Forests.  Likewise the reviewing authority would also be the person within the same Department.  It is only in case of the Principal Chief Conservator of Forests that the reporting authority will be a person other than one belonging to the Service because there is no one superior to the Principal Chief Conservator of Forests within the service.  As far as he is concerned, the reporting authority would be a person who is familiar with the work of Principal Chief Conservator of Forests and that will be the person to whom he reports and who is superior to him in rank and hierarchy.


We, therefore, direct the State of Madhya Pradesh to pass appropriate orders enumerating the reporting authorities in the manner indicated hereinabove.


The Union of India is directed to bring to the notice of the other States the ratio of this decision as well as the decision in P.C. Wadhwa’s Case (Supra) for issuing suitable orders wherever necessary.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal,  Ruma Pal &  B.N. Agrawal, JJ.
Decided on 10-05-2001

Maharastra – Matheran – Decision taken to allow tempos and tractors free access to all roads in Matheran – Notice issued – State of Maharastra directed to conduct a survey and report on forest/tree cover in the forest and non-forest land irrespective of the ownership of land – Prohibition on access of the roads to tempos, tractors  and other vehicles.

Clarification - Removal of forest produce like leaves, harra, sal seeds, mahua flowers and seeds from forest area other than National Park and game sanctuaries not prohibited. 

ORDER

IA__________/2001 (filed on behalf of K M Chinappa)

This IA has been filed in Court through the learned Amicus Curiae.  Let the same be registered and numbered.


Issue notice returnable in the second week of July 2001.


Mr. A D N Rao, Adv. accepts notice on behalf of the Union of India.  Service be effected on respondent No. 2 through Mr. S R Hegde, Adv. and on respondent No.3 by ordinary process and by registered post.


Union of India will file  an affidavit contain eight weeks and in the affidavit they will be a State the reasons as to why the Government of India having notified area as a National Park been permit mining activity to be carried out notwithstanding this court’s order on 12th  December 1998.

IA........../2001 in IA 659 and IA 659


An application in IA 659 has been filed in Court by the learned Amicus Curiae in which it is stated that a hundred year old practice is being done away, with and a decision seems to have been taken permitting tempos and tractors to be allowed to have free access to all roads in Matheran which will result in destabilising the eco-system and also will result in illegal felling of timber.


Issue notice also in the application filed today.


Mr. A D N Rao, Adv. accepts notice on behalf of the Union of India and Mr. S. S Shinde, Adv. accepts notice on behalf of the State of Maharashtra.


Replies be filed within six weeks to both the applications and rejoinder, if any within two weeks thereafter.  List after eight weeks.


In the meantime, we direct the state of Maharashtra to conduct a Survey and report on the forest/tree cover in the forest and non-forest land of Matheran irrespective of the ownership of the land .  Any renewal of lease of any property in Matheran will be subject to the outcome of these applications. The State of Maharashtra is further directed to ensure that there is no felling of trees in Matheran and we also restrain the State of Maharashtra and/or any other civil authority from permitting any change in the user of the roads in Matheran and in particular we prohibit the access to the said roads to tempos, tractors and other vehicles which till now were not permitted to ply.

IAs 617-618


These IAs are dismissed as infructuous in view of the fact that removal of forest produce like leaves, harra, sal seeds, mahua flowers and mahua seeds from forest other than National Parks and Game Sanctuaries is not prohibited.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.
B.N. Kirpal,  Ruma Pal &  B.N. Agrawal, JJ
Decided on 12 /05/2001)

North-Eastern States - Partial modification of order dated 23.4.2001 – Movement of timber and timber products including Sawn timber, Veneer & plywood outside Northeast shall be permitted if sourced from HPC cleared wood based units situated in approved industrial estates – Mizoram exempted.

Clarification – Working plan/schemes shall be needed for felling from any non-Government forest area including lands which are require to be treated as “Forest” as per 12.12.1996 order – No felling to be done unless sufficient budgetary provisions exist for regeneration of such forest – for non-forest areas and private plantation detailed guidelines to be framed by the State Government and approved by MoEF – No felling till guidelines becomes effective – Transit passes printed on water marked papers shall be used for transportation of timber – Chief Secretaries of Northeastern States to review action against forest officials.Constitution of Empowered Committees for the States of Madhya Pradesh and Chattisgarh.

ORDER

After hearing the counsel of the parties, in partial modification of our earlier order dated 23rd  April 2001, we direct as follows:


The movement permitted hereunder shall be on the indent of the District Forest Officer (DFO) or any other authorised Forest Officer on an application being made by the registered timber transporter.  In case any illegal timber is found to be transported, it will be open to take action against the concerned forest officials under whose supervision and control the seal has been affixed on the railway wagon.  In the event the seals are tampered with, the Railways can also be proceeded against.  The responsibility of the above two is in addition to the primary responsibility of the registered timber transporter on whose application the indent was made.


Movement of timber and timber products including sawn timber, veneer and plywood outside North-East shall be permitted only if sourced from or processed in High Powered Committee cleared wood based units situated inside approved industrial estates except in respect of Mizoram where no industrial estates exist.  Round and hand sawn timber, save in cases where specific approval is accorded by the High Powered Committee/Ministry of Environment & Forests shall not be allowed to be transported outside North-East except in the case of Mizoram Movement of timber and timber products for Mizoram shall be regulated as per guidelines prescribed by the Special Investigating Team.

        Felling of trees from forests shall be only in accordance with working plans/schemes or felling schemes approved by Ministry of Environment & Forest as per this Court’s Order dated 15.01.1998.  It is again clarified that such working plans/schemes shall also be needed for felling of trees from any non-government forest area including the lands which are required to be treated as “forest as per this Court’s order dated 12.12.1998 while implementing the working plans/schemes approved by the Central Government State Government or the concerned authority, as the case may be, shall ensure that no felling is done unless and until sufficient financial provisions exist for regeneration of such areas as per this Court’s directions dated 22.9.2000.  For felling of trees from non-forest areas, including in respect of plantations on non-forest areas detailed guidelines/rules shall be framed by the concerned State Governments which shall come into effect after the same are concurred with modification, if any, by the Ministry of Environment & Forests.  The guidelines/rules shall also include provision for penalties and mode of disposal in respect of any felling done in violation of such guidelines/rules.  Till such guidelines/rules become effective no felling  from any area other than under approved working plans/schemes or felling schemes shall be permitted.  The schemes, guidelines/rules which shall be framed by the concerned State Government within three months and decision thereon shall be taken by the Ministry of Environment & Forests within one month of the date of receipt.

4.
Clearances given by the High Powered Committee to the inventory of the timber, other than the timber owned by the Government or Government owned Forest Corporations, which has not so far been transported to the notified industrial estates, stand confiscated to the State Government free from all liabilities.

         All concerned State Governments and railways shall strictly follow the guidelines issued by the Special Investigating Team.  The High Powered Committee Special Investigating Team or any other authority constituted under the directions of this Court are empowered to  issue orders for confiscation of any vehicle including trucks and boats used for movement of any timber or timber products which has been or was being used for transportation of timber/timber products in violation of any orders of this Court.  The High Powered Committee, Special Investigating Team or any other authority constituted under the directions of this Court.  The State Government and other concerned authorities shall provide all necessary assistance sought for this purpose.

6.
The Special Investigating team shall from time to time prescribe the maximum number of railway wagons for each of the approved loading stations which may be allowed for each quarter for transportation of timber including sawn timber. The railway shall ensure that in no case the limits are exceeded.

7.
Periodic reconciliation of records regarding receipt, conversion disposal and movement of timber/timber products by various wood based units shall be carried out for which detailed guidelines shall be issued by Ministry of Environment & Forests after consulting the State Governments and Railways within two months.  It shall be ensured by the concerned state Governments as well as the Railways that these guidelines are strictly adhered to.

8.
Transit passes printed only on water-marked papers shall be used for transportation of timber/timber products with effect from a date to be fixed by Ministry of Environment & Forest which shall not be later than 1st December, 2001.

9.
In respect of plywood and veneer units, detailed guidelines shall be issued by Ministry of Environment & Forests for regulating maintenance and reconciliation of records by the unit as well as the State Government in respect of receipt of raw materials such as timber, veneer etc., conversion into finished products, disposal and movement.  The guidelines shall be issued within three months.

10. 
“The High Powered Committee, Special Investigating Team or any authority constituted under the orders of the this Court shall be at liberty to issue directions for detention, verification, seizure, confiscation, disposal etc. of timber or timber products including that in transit.  Such directions issued to the registered timber transporter, consignee, owner of the consignee, transporter, State Government, railways or any other authority shall be binding on them.

11.
The question of demurrage/wharfage claimed by Railways in respect of goods detained shall be decided in such manner as this Court may order. Pending such decision, the Special Investigating Team will be at liberty to dispose of the confiscated goods and keep the proceeds in a separate bank account after payment of direct expenses and will abide by the orders of this Court for its utilisation.  The Railways will not object to the goods being lifted without payment of demurrage or wharfage in view of this arrangement.

12.
The Chief Secretaries of North Eastern States shall immediately review the action taken against officials and others found responsible for significant illegal felling as per para 27 of this Court’s order 15.01.1998 and those involved in movement of illegal timber seized/confiscated by the Special Investigating Team.  Wherever it is found that the action taken requires to be reviewed, the concerned State Government shall take appropriate steps be it in the nature of Departmental proceedings or criminal proceedings as may be necessary to assure this Court that the States are serious in creating an environment of deterrence against illegal felling of trees.  The Railways shall also review the action taken and take corrective measures required.  An action taken report shall be submitted to the this Court through an affidavit by the concerned Chief Secretaries within sixty days which inter alia should include their observations about adequacy of the action now taken against the concerned authorities the proceedings for confiscation of trucks and other vehicles used for movement of illegal timber, especially where such movement has taken place using fake/tampered/expired transit passes, may also be reviewed.  Such review shall also be done by the Chief Secretary while taking half yearly review meeting as per para 22 of this Court’s order dated 15.01.1998

13.
State of Meghalaya wanted that the natural forests including artificially generated pine plantations on private holdings in Mehgalaya may be allowed to be harvested in accordance with the time honoured customary and traditional rights subject to the rules and regulations framed by the concerned autonomous district councils under the provisions of their Management and Control of Forest Act, 1958, read with the provisions of the Meghalaya Forest (Removal of Timber), Regulation Act, 1981, and prescribed norms as per duly approved working schemes.  Ministry of Environment & Forests will give its response to this request at the next date of the hearing.

Directions with regard to setting up of Nodal Agencies in the States of M.P. and Chattisgarh to dispose of the interlocutory applications with regard to overseing the working of the Forest.



After hearing the counsel for the parties and pending the constitution of a statutory agency under section 3 of the Environment (Protection) Act, we constitute Empowered Committee each for the States of Madhya Pradesh and Chhatisgarh consisting of representatives of the respective States on the one hand and the representatives of the Ministry of Environment & Forests (MoEF) on the other.  These Committees will consider such of the applications which  are pending in this Court or future applications which the respective Advocates General think can be regarded as re presentations to be decided by the respective Empowered Committees the decisions being in conformity and in accordance with the orders passed by this Court from time to time.


For the States of Madhya Pradesh and Chhatisgarh, the respective Empowered Committees will be headed, by a person nominated, within one week, by the Secretary, MoEF, Government of India, in consultation with the Amicus Curiae and the Advocates General of the respective States.  The Members of the Empowered Committees would be two persons nominated by the Chief Ministers of the respective States and two persons nominated by the Secretary, MoEF.  Atleast one of the nominees of the States as well as of the Union of India shall be non-official and preferably a reputed N.G.O.  This nomination should be completed within one week from today.


The Empowered Committees’ remuneration with regard to the Members of the Committees will be considered on the next date of hearing.


The meetings of these Empowered Committees will be held in the respective States Capitals or at such other places which the Chairman may decide.  The first meeting of the Empowered Committees in the respective States would be held on or before 31st May, 2001.


The Empowered Committees will consider and if possible dispose of the applications which would be treated as  representations in conformity with the orders passed by this Court.  In case any modification of an order becomes necessary, the parties will be at liberty to approach this Court even during this Summer Vacation.


The Empowered Committees should submit their reports by 31st July, 2001 on the work done by them.


The procedure for deciding the applications as representations will be decided by the Empowered Committees which will give a reasonable opportunity to the applicants of being heard.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, K.G. Balakrishnan & Arijit Pasayat, JJ.
Decided on 23.11.2001

Compensatory Afforestation – Utilization of money – MoEF to consider formulating a scheme whereby the responsibility of compensatory afforestation should be of the User Agency.

Tripura – Violation of Court Order dated 15.01.1998 – Notice to Chief Secretary.

Madhya Pradesh and Chattisgarh – NMDC – Distribution of money for compensatory afforestation – interim order – State of Chattisgarh permitted to utilize Rs. 15 crores paid for afforestation 

Illegal felling of tree in plantations -  Suggestion – One hectare of land to be taken away from the plantation owner for compensatory afforestation – aspect to be considered.

Andaman and Nicobar Islands -   Appointment of a Commissioner to give a report on the state of forest and other allied matters -  Report to be submitted within 6 weeks – Administrator directed to ensure compliance of order dated 10.1.2001.    

ORDER

Direction with regard to setting up of Nodal Agencies in the State of M.P. and Chattisgarh to dispose of he interlocutory applications with regard to overseeing the working of forest.

         Report filed by the Empowered Committee is taken on record and accepted.


List IA 585 along with the report on the next date of hearing.

IA 295 (interim application through Amicus Curiae for directions regarding the state of Assam PCCF order dated 12th  February 1998)


List after six weeks.

IA 664 (For directions)


Reply be filed within two weeks.  Rejoinder be filed within two weeks thereafter.  List after four weeks.

IAs 395, 496 & 497 (For clarification/directions on behalf of State of Meghalaya)


Replies be filed within four weeks.  List on a non-miscellaneous day thereafter.

IA 424 (interim application on behalf of the applicant Santosh Bharti)


States of Bihar, Karnataka Maharashtra, NCT of Delhi, Uttar Pradesh, Punjab, West Bengal and Andhra Pradesh have not filed their affidavits as per the office report dated 21st November 2001.  The Chief Secretaries of these States are directed to ensure the filing of their affidavits within four weeks from today.  Affidavit of the Union of India should be filed within seven weeks from today.  List thereafter.

I.A. NO. 586 (SUO MOTU ACTION TAKEN BY THIS HON’BLE COURT ON THE STATEMENT OF MR. K.N. RAVAL, LD. ADDITIONAL SOLICITOR GENERAL ON BEHALF OF CENTRAL GOVERNMENT SHOWING THE POSITION OF THE CASES APPROVED FOR DIVERTING A FOREST LAND STIPULATION FOR COMPENSATORY AFFORESTATION UNDER THE FOREST CONSERVATION ACT AND THE COMPENSATORY AFFORESTATION DONE FUNDS TO BE UTILISED AND ACTUALLY UTILISED.


Most of the affidavits has been filed from a statement which has been placed on record by the learned Amicus Curiae. It is clear that large sums of money have been realised by various States from the user-agencies to whom permissions were granted for using forest land for non-forest purposes. Monies were paid by them to the state Governments for compensatory afforestation but the utilisation of the money for re-forestation represents only about 63 per cent of the funds actually realised by the State Governments.  The shortfall is of nearly Rs. 200 crores.


While on the next date of hearing the Court will consider as to how this shortfall is to be made good, the Ministry of Environment & Forests should formulate a Scheme whereby whenever any permission is granted for change of user of forest land for non- forest purposes and one of the conditions of the permission is that there should be compensatory afforestation then the responsibility of the same should be that of the user-agency and should be required to set apart a sum of money for doing the needful. In such a case the State Governments concerned will  have to provide or make available land on which reforestation can take place and this land may have to be made available either at the expense of the user-agency or of the State Governments as the State Governments may decide.  The scheme which is framed by the Ministry of Environment & Forest should be such as to ensure the afforestation takes place as per the permissions which are granted and there should be no shortfall in respect thereto.  Counsel for the Union of India states that appropriate scheme will be formulated on the basis of which permissions will be granted in future and the same placed before this Court within eight weeks.  List thereafter.

IA 636 (for modification/directions on behalf of State of Tripura)

        Our attention is being drawn to the letter dated 27th April 2001, of the Ministry of Environment & Forest to the Chief Secretary, Government of Tripura, Agartala with regard to the running of the wood based units in Tripura.  As per this letter: the State Government’s attention was being drawn to the Court’s order dated 15th January, 1998 and it as been stated in this letter that the State Government has allowed saw mills to function in a manner which was not permitted by this Court’s order.  It is not on record as to whether the direction contained in this letter was complied with.  However, as it prima facie appears that this Court’s order of 15th January 1998 has been permitted to be violated.  We issue notice to the Chief Secretary, Government of Tripura, Agartala to show cause why appropriate action should not be taken in respect thereto.


Mr. Kailash Vasdev, Ld. Senior Counsel states that in response to the letter dated 27th April 2001 there was a communication from the State of Tripura to the Ministry of Environment & Forests asking for clarifications. Be that as it may, our concern is as to why the State should have allowed the order of this Court dated 15th January 1998, to be contravened.  Affidavit of the Chief Secretary be filed within four weeks.  In the first instance, it is not necessary for the Chief Secretary to be personally present.



List IA 636 after six weeks along with the letter above filed.

IA 670 (for directions to stop illegal mining tree felling in the kudrumukh National Park)


Adjourned to 15th January 2001

IAs 675-676 (for modification and stay) & IA 686 (Letter dated 24.8.2001 received from the Empowered Committee for State of Chhatisgarh treated as I.A. to pursuance of Court’s order dated 07.09.2001


This is an application filed by the State of Madhya Pradesh for quashing the order dated 18th June, 2001 passed by the Empowered Committee whereby the State of Madhya Pradesh has been directed to pay a sum of Rs 15 crores to the State of Chhatisgarh for compensatory afforestation because permission had been granted to the National Mineral Development Corporation to carry out non-forest activity of mining and N.M.D.C and it had deposited the money with the State of M.P. for carrying out the compensatory afforestation.  As afforestation has to be done in Chhatisgarh therefore, State of M.P. which had received the amount from N.M.D.C should pay this amount.

        We are informed that pursuant to the said order, a sum of Rs 15 crores has been deposited.  Mr Ravindra Srivastava, Ld. Advocate General, for the State of Chhatisgarh states that this amount will be taken out  of the general revenue of the State and gives an undertaking that this will be spent for afforestation of 3600 hectares which was an obligation cast on the N.M.D.C.  The compensatory afforestation will be carried out by the State of Chhatisgarh in accordance with the scheme.  As we see it by virtue of the reorganization there has been division of assets by applying  a particular formula.  The division has taken place on the basis of the respective population of the States and not on the basis of where the projects were to be undertaken.  In a sense, therefore, the State of Chhatisgarh must be regarded as they have received the amount of Rs. 40-30 crores.  This flows from the fact that the assets and liabilities have been divided in the proportion of 73.3790 : 26.6203 persons between the State of  Madhya Pradesh and the State of Chhatisgarh.  Reliance has been placed by Mr. Vivek Tankha, Ld. Advocate General for the State of M.P. on Annexures P3 and P4 which  are letters of the Reserve Bank of India and the Accountant General according to which the division of assets and the liabilities have taken place in the aforesaid manner.  If this be so, then Rs 16 crores which has been paid under the orders of the Empowered Committee by the State of M.P. may be regarded as being in addition to Rs 40 crores deemed to have been received by the State of Chhatisgarh.

        The Ld.  Advocate General for the State of Chhatisgarh does not accept as correct, the proposition that the State has received Rs 40 Crores which was deposited by NMDC for afforestation and he wishes to file an affidavit in that behalf, whether this Rs 40 crores deposited by NMDC has as a result of division of assets and liabilities been received by the State of Chhatisgarh or not is therefore  a point in dispute and in our opinion, this should be decided by the Reserve Bank of India which has bifurcated the assets. In the meantime, the State of Chhatisgarh will be permitted to utilise Rs 15 Crores which has been paid to it for afforestation.  Rs 15 Crores should be kept in a separate bank account and a scheme prepared and furnished to this Court by the next date of hearing indicating the manner in which this amount will be used.


 Copy of the order be sent to the Reserve Bank of India with the request to inform the Court on the issue as to whether the State of Chhatisgarh can be regarded as having received Rs 40. Crores which had been deposited by the NMDC for afforestation.

CONTEMPT PETITION (C) 193/2001 IN WP (C) 202/1995


At the request of Mr M.L. Verma, learned Senior counsel appearing for contemnor respondent No.1, the petition is adjourned by six weeks in order to enable him to file an affidavit.  List thereafter.  A suggestion has been mooted by Mr Harish N Salve, Ld. Amicus Curiae in which there is some merit that for every illegal felling of tree in any plantation one hectare of land must be taken away from the plantation owners for the purpose of compulsory afforestation.  This aspect will be considered.

IA 502 for intervention)


An application has been filed by the Ld Amicus Curiae in Court against the illegal encroachment of forest land in various states and Union Territories is taken on board.Let the same be registered and numbered.  Issue notice to the responsible returnable after six weeks.  There will be an interim order in terms of prayer(s).


Affidavits in reply to the application may be filed.  It is suggested by the Ld. Amicus Curiae that it will be helpful to the Court if an independent survey of Andaman & Nicobar Ecology is undertaken especially in regard to the forest cover of that area.  He suggests that Professor Shekhar Singh of the Indian Institute of Public Administration, New Delhi, who is an expert in this area and has worked in Andaman, be requested to give a Report to the Court with regard to the state of the forest and to what extent cutting of trees, if any, can be protected and what is required to be done to improve the ecology and the forest cover of the area.  The Ministry of Environment & Forests is directed to appoint Prof. Shekhar Singh as a Commissioner to give a Report on the State of the forest and other allied matters of Andaman & Nicobar Islands.  The expenses incurred thereto will be borne by the Ministry of Environment & Forests and Prof. Shekhar Singh may give a Report preferably within a period of six weeks.  He will be at liberty to take assistance of such persons as he may deem proper.  Apart from the out-of-pocket expenses which will be borne by Ministry of Environment & Forests he will be entitled to such fee as will be determined by the Court on the next date of hearing after receipt of his report.


Till further orders the Administrator, Andaman & Nicobar Islands is directed to ensure compliance of this court’s order dated 10.01.2001, namely, no naturally grown tree will be cut by any one and no saw-mill, veneer or plywood factory shall utilise any naturally grown trees without further orders from this Court.


List of such factories, saw mills and veneer will be filed by the Andaman & Nicobar Administration within two weeks.  They will also file an inventory of the material lying in the Government Saw-mills.


List after six weeks.

IAs634-635 (for impleadment and directions) and IAs 697-698 (for directions and exemption from filing O.T.)


Issue notice to Ministry of Environment & Forests which will file its reply within three weeks.  It will also file Environmental Impact of Assessment Report on the basis of the permission granted by the Ministry.

IAs 700-701 (for intervention and directions)


Issue notice returnable after six weeks

IA   805 (for directions)


The order directing the six Police Officers to be placed under suspension is hereby withdrawn.  The disciplinary proceedings which are stated to have been initiated against them shall be completed within six months from today and report file in the Court.  List thereafter.

