T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.

(IAs 477 & 480 in IA 474 in WP (C) No. 202/1995 decided on 13.01.2000)

Ministry of Environment and Forest - Seizure of wagons carrying illegal Timber/Saw Mills - Power of the Ministry of Environment & Forests with respect to detention seizure and investigation examined – Court ratifies various actions taken by the Ministry of Environment & Forest with respect to the above matter and specifies the actions that can be taken – Power of Courts and other Authorities – No Courts /Authority in the Country to entertain any petition, suit/ application with respect to cases of timber seized by MoEF – MoEF to have power and jurisdiction to suspend licenses of saw mills dealing in illegal timber and sealing of delinquent units. 

Madhya Pradesh – Damoh – Assault on Santosh Bharati – Affidavit filed by Collector, Damoh – Affidavit indicates encroachment of Government land and felling of trees.

Modification of order dated 17.12.99 – Court permit inter-state movement of timber through the State of Madhya Pradesh  - No timber to be exported from Madhya Pradesh – Permit to be issued by the Collector certifying that timber is moving from one state to another  in course of inter-state sale/movement – Government to notify points of enter into the State for timber – Imported timber allowed to move into the state for its consumption.   

ORDER

IA.........../2000


An application has been filed by the Ministry of Environment and Forest.  The same is taken on Board, Issue notice to the Amicus Curiae.


The Amicus Curiae accepts notice and waives filing any response and, in fact, he submits that the application should be allowed as prayed for.


In this application it is mentioned that the officers of the Ministry of Environment and Forest have detected and detained 66 wagons at Nangloi Railway Station and 28 wagons at Rajpur Railway Station have similarly been detained, containing (illegal) timber.


This Court, by its judgment in T.N. Godavarman Thirumulpad Vs. Union of India & Ors. (1997 (2) SCC 267) had issued various directions in an effort to preserve and maintain the forest cover.  A High Power Committee had been established but there was no authority, other than the said High Power Committee who could take action in the manner which has been done in the present case by the applicant of the detention of the said wagons Action has been taken, in the present case, according to the Solicitor General under para 35 of this Court’s order dated 15th  January 1998 whereby Ministry of Environment and Forest has been given liberty to issue suitable directions for the proper at effective implementation of the orders of this Court.


          In furtherance of the order of 15th January 1998 and other orders passed by this  Court, we allow this application and ratify various actions taken by the Ministry of Environment and Forest (MoEF) for detention, seizure and investigation of the above mentioned cases.


We also authorise MoEF to take such steps as it deems proper for necessary/appropriate investigation, storage, disposal etc. of the detained timber and also to carry out such actions in future for detention, seizure and investigation of timber which may include:

(i) Seizure of timber during investigation and or confiscation of unclaimed timber or claimed timber for which complete details sought by MoEF are not furnished within stipulated period.

(ii) Directing State Governments/Railways/any other authority/consignees/ consignors  to furnish details/documents required for investigation.

(iii) Directing State Government/Railways/consignees/consignors to keep custody of the timber

(iv) Disposal of seized/confiscated timber through auctions/sealed tenders either directly or through State Governments or any other agency.

Constitution of a multi-disciplinary team to carry out investigations including from investigating agencies of Center/State Governments.

(vi) 
Issue comprehensive guidelines and working instruction issued for regulating movement of timber and timber products standardization of transit passes and reconciliation of movement of timber with its origin for inside North-East as well as outside North East.

(vii) The applicant  may delegate any of its powers to such officer or authority as it may deem necessary for giving effect  to its orders.

(viii) Any other action deemed necessary in this regard.


We further direct that no other court/authority in the country will entertain any petition, suit/application with regard to the above mentioned cases of timber which have been seized.  The applicant MOEF will also have the power and jurisdiction to not only to suspend the licences of the saw mills which are or have been dealing in illegal timber but it also has the powers to order the sealing of the delinquent units as well as the authority to order cutting off of the electricity to such units.



The seized timber, to the extent which is illegal or in respect of which there is no lawful claimant will also be said by public auction by the MOEF or by sealed tenders and the sale proceeds thereof shall be kept in a separate bank account.  Any sale so made shall be reported to this Court for further orders regarding the utilization of the sale proceeds.

     If any person is aggrieved by the seizure so made, he shall be at liberty to apply to this Court in these proceedings for appropriate orders. This application is disposed of.

IA 424


An affidavit on behalf of Shri Sheo Narain Mishra, Collector, Damoh has been filed in which he has inter alia stated that when he joined the office of the Collector he had found serious lapses on the part of the officers/officials who had not reacted/acted immediately.  In paragraph 9 of the affidavit he has dealt with the question of the stamp duty in case no. 468/105/98-99 and in the same paragraph he has also given particulars about the land of Mr. Soloman on which trees of all sizes were found.  The contents of the said affidavit seem to indicate that there has been an encroachment on Government land and though the area of land which has been bought by Mr. and Mrs. Soloman was the hectares there is, in fact, a parcel of 2.20 hectares of land which has been fenced.  The said affidavit also indicates that on the land in question there are more than 150 marks of trees which have been cut and that no permission had ever been given in the last ten years for the felling of any tree on the land in Khasra No. 13.

        Mr. K.K. Venugopal, learned senior counsel appearing for Mr. Soloman wants to file a reply/response to the said affidavit within three weeks.  Affidavit be filed within three weeks within that period the State of Madhya Pradesh also, if it so desires, may file its response.  The Amicus Curiae may file his response within five weeks from today.  Mr. Salve, Solicitor General (A.C.) will be at liberty to consult the officials of MoEF including Mr. Sharma.

IA 513/1999


Issue notice.  Reply/response be filed by MoEF and A C within two weeks


List this matter on 24.1.2000


In the meanwhile in modification of this Court’s order dated 17th December 1999 we permit inter state movement of timber through the State of Madhya Pradesh i.e. the timber moving from one state to another state but no timber should be exported from the State of Madhya Pradesh itself.  Such movement shall be allowed only on the basis of permits being granted by the Collector certifying that the timber in question is moving from one State to another in the course of inter State Sale/movement.  The State Government will within two days from today notify the points of entry into the State and it will be the responsibility of the Collector of that District in which such point of entry falls to issue the necessary permits.

          It is represented that some trucks which are already in the course of inter State movement are stranded inside the State of Madhya Pradesh.  The movement of such trucks will be permitted only on certificates being issued by the respective collectors themselves to the effect that the said trucks are only transiting through the State of Madhya Pradesh with legal timber and that no part of the timber contained in the trucks is of Madhya Pradesh origin.


We also modify our earlier order to the extent that timber imported from outside India is allowed to move into the State of Madhya Pradesh for its consumption.


Movement of rubber wood, duly certified by the Collector into the State of Madhya Pradesh is also permitted.



We also permit in modification of the earlier order, the three cable factories in the State of Madhya Pradesh to use, in their factories Eucalyptus and Mango tree wood.  This wood would be transported to the factories in their own trucks hired by them after getting certificates from the respective Collectors in which the factories are situate to the effect that such wood would be utilised in those factories only for the purposes of making cable drums and for no other purpose.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.

Decided on 14-2-2000

Clarification of order dated 12.12.1996 – whether it contained a ban on removal of any diseased or dry standing trees from areas notified under the Wildlife (Protection) Act, 1972 – Order – No removal of dead, diseased, dying or wind fallen trees, drift wood and grasses etc. from any national park or game sanctuaries or forest – Orders to the contrary passed by State Government to be immediately stayed.

Himachal Pradesh – Press reports that state has passed orders lifting ban on felling of trees in the state – Notice issued. Madhya Pradesh – Damoh – Assault on Santosh Bharati – State to show cause as to why the conditions stipulated for granting permission for diversion of non-forest land has not been fulfilled.    

ORDER

IA 548 (filed by Mr. P K Manohar, Adv.) : An application has been filed through the Amicus Curiae in Court, inter alia, praying for clarification that the order dated 12th December, 1996 contained a ban against the removal of any fallen trees or removal of any diseased or dry standing tree from the areas notified under Section 18 or 35 of the Wildlife (Protection) Act, 1972 Let the same be taken on record.


Issue notice to all the respondents.  In the meantime, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind-fallen trees, drift wood and grasses etc.  from any National Park or Game sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-States, the operation of the same shall stand immediately stayed.


Reply be filed within three weeks.


The Union of India will also indicate in its reply affidavit as to what safeguards or steps should be taken in relation to such trees.


The Registry should communicate this order of stay to the Chief Secretaries of all the States immediately without payment or process fee.

          It is submitted by the Amicus Curiae that it has been reported in the Press that the State of Himachal Pradesh has passed some orders  lifting the ban on felling of trees in that state.  It is submitted that by order dated 12th December 1996 of this Court in WP (C) No. 202/1995 felling of trees in any forest, public or private, has been banned and this order has not been varied so far.  He, therefore, submits that if there is any order issued by the State of Himachal Pradesh giving permission to the felling of trees, that would amount to contravention of this Court’s order dated 12th December, 1996 and would, therefore, be bad in law.


We issue notice to the State of Himachal Pradesh to file an affidavit within three weeks so as to inform the Court whether any such order has been passed.  We make it clear that if any such order has been passed, the operation of the same shall remain stayed till further orders by this Court.

         IA 513 : An affidavit is stated to have been filed on behalf of the Ministry of Environment in reply to this IA   The Chief Secretary, State of M.P. should file his response to this affidavit within two weeks from today.  In particular, the court would require information with regard to paragraph 5 of the said affidavit.  If the said affidavit affirms that the land records of Damoh for the period 1910-11 to 1954-55 are missing, then the said affidavit must indicate as to when was it known that the said records are missing and what steps have been taken to trace the said records.  Explanation should also be given as to why compensatory afforestation in respect of 1.03 lakh hectares as stipulated in the Ministry’s order of 1990 has not been carried out.  The State should show cause that as the condition which was stipulated for granting permission for diversion of 1.03 lakh hectares for non-forest use has not been fulfilled, i.e. compensatory afforestation not having taken place, why should the State not be directed to reclaim the encroached land which had been allowed to be diverted.

          It has been stated in the affidavit of the Ministry that there is some timber which is felled and is lying in the Government Depots which this Court may consider allowing it to be moved in public interest due to the dependency of the local population on the said timber.  We are informed at the Bar, on instructions, that approximately 3 lakh cubic metres of timber is lying in the Government Depots.  This quantity of timber would represent approx.  15 lakhs natural grown trees which have been cut.  Be that as it may, as per the additional affidavit filed on behalf of the State of M.P. lying in the Government Depots are wooden poles and fuel stacks, apart from cut teak and saal trees.  We do not have on Court’s record details of the felled timber lying in the Government Depot as, it is stated, the inventory has not been carried out in toto.  Considering  the need of the local population, we permit the State to remove 50 per cent of the poles having a girth of not more than 60 cms each and 50 percent of the fuel stacks which are already stored in the Government Depots.  We do not permit the removal of any other type of timber from the Government Depots till further orders except that the State Government may supply 10,000 cubic meters of saal wood for small scale industries, workshops furniture makers, etc. out of its said stock.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. KIRPAL, V.N. KHARE & M.B. SHAH, JJ.)
(for directions and modification decided on 28.02.2000)

Madhya Pradesh – Damoh – Assault on Santosh Bharati - Report of CBI submitted – Order – Action taken report by CBI to be filed. 

Modification of Order dated 14.02.2000 – word “Forest” to be deleted from the order – Modified order to include only National Parks and Sanctuaries .

ORDER

IAs 477 and 480

Pursuant to the orders of this Court, the CBI has submitted a Report which is taken on record.  Copies of this Report dated 20th January 2000 be given to the counsel for the State of Madhya Pradesh and Shri Prashant Bhushan Advocate.


No further orders need be passed except that we direct further action be taken as contained and stipulated in paragraphs 74 and 75 of the said Report.  Action Taken Report by the CBI and the State Government will be filed within eight weeks from today.


IAs stand disposed of.

IA 424


Having heard the learned counsel for the parties, we are of the opinion that copy of the affidavit of Shri K.S. Sharma Chief Secretary, Government of Madhya Pradesh filed in this Court on 10th January 2000 and all other affidavits filed in this court in response to this application should be given to Shri N K Sharma, for his consideration.  Shri N K Sharma should then meet Shri K S Sharma Chief Secretary, after the discussion between the Chief Secretary and Shri N K Sharma and members of his team, Shri N K Sharma will file a report in this court.  Shri N K Sharma should meet the Chief Secretary, subject to the latter’s convenience, within a fortnight.

         The Chief Secretary should also file a further affidavit to supplement the earlier affidavit filed in response to this application.  It will be appropriate, in our opinion, if Shri N K Sharma and Shri K S Sharma, Chief Secretary also have a discussion with each other before Shri K S Sharma files his further affidavit in this Court.  We leave it to both of them to work out the modulations of the meeting.


Report/Affidavit be filed by the respective officers within six weeks from today.  It is needless to add that each authority will cooperate with the other.  Copies of the Report and the affidavit be given to the Amicus Curiae, counsel for the State of Madhya Pradesh and also to Mr. K.K. Venugopal, Sr. Advocate

IA 478



Dismissed as having become infructuous.

IA 511


I.A. for impleadment on behalf of M P Rajya Van Vikas Nigam Ltd, is allowed.

IA 512


In response to this application, an affidavit of Shri A R Chadha, Deputy Inspector General of Forests, Government of India Ministry of Environment and Forests has been filed in court today.  In the said affidavit on behalf of the Ministry, it has been stated that the application be favourably considered and allowed in terms of the submissions made in paragraph 3(a) and (b) of the said affidavit.


After hearing the learned counsel and pending disposal of the application, the applicant-Corporation is permitted that the felled timber and fuel stacks lying in the forest can be transported to its depots located in other districts.  The state Corporation is also permitted to cut stumps while clearing the areas for plantation for the areas already earmarked for the plantations for monsoon 2000.

         Similar permission, as suggested by the Ministry of Environment & Forests, is also granted to the Forest Department of the State.

IA 513.


An additional affidavit of Shri N K Bhagat, Conservator of Forest (Admn. Govt. GZT) has been filed in Court today.  In paragraphs 11 and 12, details of materials which have been fully paid for and which have been partly paid for and other timber, etc. which is lying in the depots of the Government are given.  In modification of the earlier orders, we permit the movement of the material mentioned in paragraph 11 and we also permit the sale and movement of the material mentioned in paragraph 12 of the affidavit.



 The Amicus Curiae seeks time to consider the affidavit now filed.


To come up for further orders on 6th March 2000.

IA 514

The State of Madhya Pradesh should respond to the affidavit dated 7th February 2000 of Shri Santosh Bharati filed in IA 513, to come up on 6th March 2000.

IAs 530 and 531


Issue notice returnable on 6th March 2000.

Remaining IAs on board


List on 6th March, 2000


In the order dated 14.2.2000 the words for forest in the 2nd line from bottom at page 4, are ordered to be deleted.  The sentence would read thus:


“................In the meantime, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, disease, dying or wind-fallen trees, drift wood and grasses, etc. from any National Park or Game sanctuary.................”

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.
Decided on 03.04.2000

Rajasthan - Clarification of order dated 14.02.2000 – Order will have no application so far as plucking and collection of Tendu leaves is concerned. Mining – NMDC – Only 10% afforestation carried out -  Held – No excuse for not carrying out mining operation – Ministry to ensure that conditions stipulated are fulfilled – Held – Ministry of Environment and Forest has clearly been remiss in this respect – Show cause notice to NMDC why mining operations should not be suspended. Madhya Pradesh – Inter District Transport of forest produce permitted.

Clarification of Order dated 13.01.2000 – Collector as mentioned in the order does not imply not just the Collector but any person authorized by the Collector – Ultimate responsibility to be of the Collector.

ORDER

IA 548


Response of only 9 states/Union Territories has been filed.  Replies by the other States/Union Territories be filed within two weeks.  Rejoinder, if any, be filed within two weeks thereafter, List on 1st  May 2000.


In clarification of our order dated 14th February 2000, on representation being made on behalf of the State of Rajasthan, it is clarified that the said interim order will have no application in so far as plucking and collection of tendu leaves is concerned.

IA 276.


It is stated on behalf of the Union of India that the Survey Report has been received.  Copies will be made and given to the Amicus Curiae as well as to the state of Karnataka who may file their response within two weeks. To come up on 1st May 2000.

IA 419 and 420


From the affidavit which has been filed on behalf of Ministry of Environment and Forests, it is evident that only 10 percent of afforestation which was required to be done by the NMDC has been carried out.  It is represented that the rest of the afforestation is required to be carried out in an area which is not within the immediate vicinity/ of the mines. In our opinion, that is no excuse for not carrying out the compensatory afforestation.  If the conditions for grant of the mining leases are not fulfilled, there is no reason as to why NMDC should be permitted to carry on with the mining operations.  This aspect should, in fact, have been overseen by the Ministry of Environment & Forests.  After grant of such permissions, we expect the said Ministry to monitor and see whether the conditions stipulated by them have been fulfilled or not rather than to leave it to the court to point out that the conditions contained in letters granting permissions have not been fulfilled.  The Ministry of Environment has clearly been remiss in this respect.


Now it has come to the notice of this Court that the conditions stipulated in the permission which was granted have not been carried out.  The NMDC is required to show cause why their mining operations should not be ordered to be suspended forthwith.

         Copy of this order be served on the Advocate-on-Record for the NMDC.


To come up on 17th April 2000 by which time the reply should be filed by the NMDC.

IA 512


Along with the additional affidavit of Shri Narendra Kumar on behalf of the M.P. Rajya Van Vikas Nigam Ltd are Annexeres A-6 and A-7.  Annexure A6 contains the details of the forest produce which is to be sold by public auction and which requires inter district  transport.  The produce referred to therein consist of 60013 cubic meters of timer and 71220 fuel stacks.  In Annexure A7 are the details of sold material requiring inter-district transport.


It is represented by Shri Mukul Rohtagi, ASG appearing on behalf of applicant-Nigam that the functioning of the said Nigam is to take on the degraded forests, raise plantations and then dispose of the produce as per the working plane.  It is in this way that large quantity of forest produce is lying in the various depots of the Nigam, some of which have been sold and some of which have not been sold.


With the concurrence of the Amicus Curiae as well as the counsel for the Ministry of Environment & Forests, the said Nigam is permitted to sell and/or transport the quantity of various produce specified in Annexure A6 and also to effect inter-district or out-of state movement of the timber and fuel stacks referred to in Annexure A 7 of the said additional affidavit.


List on 17th April, 2000

IA 513


Additional affidavit has been filed on 29th March 2000 of Mr. N K Bhagat, Conservator of Forests.  In paragraph 4, details have been given of the unsold material lying in the depots of the State of Madhya Pradesh.  Paragraph 5 contains the figures and particulars of the sold and fully or partly paid material which are  also lying in the depots of the State.  With the consent of the Amicus Curiae as well as counsel for the Ministry of Environment and Forest, the State of Madhya Pradesh is permitted to sell, remove and transport the material referred to in paragraphs 4 and 5 of the said additional affidavit.  Similar permission is also granted for the removal and transportation of the fuel wood stated to be lying in the depots of the State.


List on 17th April 2000

IA 514


List on 17th April 2000

IA 516


Let the Union of India file a reply


List on 24th April 2000


In the order dated 13th January 2000 permission has been granted for the rubber wood to be imported on being certified by the Collector.  It is obvious that the term ‘Collector’ mentioned in the said order does not mean that the Collector himself is to certify :  It means that a person duly authorized by the Collector would be entitled to certify and the applications in this regard will always have to be made before the Collectors,  it goes without saying that the ultimate responsibility will be of the Collector himself.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.
Decided on 24.04.2000

Uttar Pradesh/Uttaranchal – Rajaji National Park – Felling and extraction of 203 Sal trees – Sal Borer Epidemic – Felling to be done by Forest Research Institute, Dehradun.

ORDER

An IA has been filed on behalf of the State of U.P., before this Court relating to felling and extraction of 203 sal trees the Rajaji National Park, Dehradun.  Let the same be registered and numbered.


Issue notice. Mr. Salve, learned Amicus Curiae accepts notice. He submits that in view  of the averments made in the application and especially in paragraph 4 the application be allowed.


We direct that the State of U.P. may take appropriate steps for felling and extracting 203 sal trees from the Rajaji National Park which are stated to have been attacked by sal borer.  This exercise will be undertaken by the State under the supervision of the scientists of Entomology Division of the Forest Research Institute, Dehradun.  The exercise be completed within a period of four months and the report be then submitted by the State as well as the Forest Research Institute.  List thereafter.

IA 424


It is stated that a meeting has taken place between Shri KS Sharma, Chief secretary, Government of Madhya Pradesh and Shri N K Sharma  and a report will be submitted by the next date of hearing.  Let the report be submitted within one week.


List on 1st May 2000.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.

B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.

(IA 565 of 2000 WP (C) No 202/95 decided on 01.05.2000)

High Power Committee – imposition of penalty and additional penalty – HPC entitled to look into records and pass orders in every case where documents and materials have been placed before the HPC by 15.01.1998.

Modification of para 14 of order dated 12.12.1996 – Permission to any unit on which penalty or additional penalty has been levied to approach HPC for reconsideration.

 Held – HPC performs quasi judicial function and hence may briefly indicate reasons in support of orders passed by it. 

ORDER


This is an application by the Learned Amicus Curiae seeking clarification in relation to the working of the High Power Committee which was constituted by this Court.


The first clarification which is sought is with regard to the orders passed by the High Power Committee (HPC) imposing a penalty based on actual adjudication at the behest of the units even if it results in the imposition of penalty larger than the penalty originally imposed.  The question is whether such a penalty and/or additional penalty which is imposed on the basis of the documents produced by the units is valid and permissible.


The HPC fixed normal recovery norms after obtaining data and expert advice from different sources.  The norms so fixed showed as to how much veneer etc. could be recovered from the timber and it is on that basis that it proceeded to examine the records of the different units and then determined whether there has been excess production indicating use of illegal timber and thereby justifying imposition of penalty and/or additional penalty.


After hearing the learned counsel for the parties, we are in agreement with the norms adopted by the HPC. We also hold that on the basis of the documents and records produced by the units, the HPC was and would be entitled to impose penalty larger than the penalty originally imposed, as long as this penalty is based on the records so produced.

        A question has arisen with regard to cases where orders had not been made by the HPC on or before 15th January 1998.  This Court’s order dated December 1996 had contemplated documents being filed and orders being passed by 15th January 1998.  It is possible that due to volume of work, the HPC may not have been able to pass orders by 15th January 1998 even though papers and other relevant material had been submitted to the HPC by that date.  We therefore, make it clear that the HPC would be entitled to look into the records and pass orders in every case where documents and material had been placed before the HPC by 15th January 1998.  We further make it clear that wherever any penalty and/or additional penalty has been imposed by the HPC, the unit concerned will have a right to approach the HPC to examine the matter afresh.  In modification of paragraph 14 of the order of December 1996, we permit any unit in respect of which penalty and/or additional penalty has been levied by the HPC to approach the HPC for reconsideration on the basis of the material which it may choose to produce provided such a request is made by the unit within one month of the passing of the order by the HPC or, in those cases where orders have already been passed, within one month from today.


In as much as the HPC would in effect be discharging quasi-judicial functions, it will be appropriate that the HPC may briefly indicate the reasons in support of the order passed by it.


It is further clarified that wherever the HPC has given clearance to a unit after 9th February 1998 the unit will be entitled to relocation.


It is however, made clear that no unit which had not furnished the record and particulars before 15th January 1998 will be entitled to the benefit of this order.



This IA stands disposed of.

T.N. GODAVARMAN THIRUMULKPAD

VERSUS

UNION OF INDIA & ORS.
B.N. Kirpal, V.N. Khare & M.B. Shah, JJ.

Decided on 08.09.2000

Permission for felling of trees  on forest land - South-eastern Coal Fields Ltd. – State of Madhya Pradesh and South-eastern Coal Fields to file affidavit indicating survival rate of tree – Explanation of provision of Forest  (Conservation) Act, 1980 – Section II places restriction on dereservation of forest land for non-forest purpose – Restrictions can be removed only with prior approval of Central Government – Procedure of forest clearance explained - Responsibility for afforestation should be with the party which is going to use the dereserved forest – Central Government must specify period within which afforestation must commence and be completed – Necessity of environmental audit to ensure that after saplings have been planted the survival rate is high – Government to consider requiring every applicant to publish the results of environmental audit in a newspaper every year and forward the same to the Central Government – A minimum survival rate must be prescribed and if below this level non-forest activity will have to be stopped – Applicant responsible not only for planting trees but also to ensure its survival and full growth. 

ORDER

IA 574


In this application, the applicant M/s. South Eastern coal fields Ltd. wants permission to fell trees standing on the forest land which has been released in its favour for the purpose of carrying out mining operations.  According to the applicant, by orders dated 13th  October 1998 and 25th January 2000, 160.234 hectares in Chirmiri Colliery in District Manendragarh and 9.6 hectares in West Chirmiri Colliery in District Manendragarh were permitted to be utilised for carrying out open cast mining operations.  One of the conditions of the permission granted was that compensatory afforestation should be carried out on 89 hectares of degraded forest land and 125.734 hectares of non-forest waste land.  According to the applicant, the amount of expense involved has been deposited with the State of Madhya Pradesh who is taking steps to comply with the requirement of reforestation and, therefore, the permission sought for should be granted.

        Section 2 of the Forest (Conservation) Act, 1980 places a restriction on dereservation of forests of use of forest land for non-forest purposes.  This restriction which is placed can be removed if prior approval of the Central Government is obtained whenever the State Government is of the opinion that the forest land should be dereserved and non-forest activity permitted, it is required to get the prior permission of the Central Government.  An application in respect thereof has to be made under Rule 4 of the Forest (Conservation) Rules, 1981. The Form prescribed under Rule 4 gives the details of what the application should contain.  Apart from the details of the forest land involved which is required to be dereserved, Clause 6 of the Form requires details of compensatory afforestation scheme to be given.  The area which is identified for compensatory afforestation has to be indicated maps in respect thereto on which afforestation is to take place have to be annexed and total financial outlay specified.  We are not referring to the other particulars which are  required to be given.  But all that we wish to emphasise is that the provisions of the Rules as well as the information which is sought for by the Form have to be complied with and given before the Central Government takes up the proposal under Rule 5 of the said Rules.


When an application is received from the State Government the Central Government under Rule 5 is required to refer such proposal to a Committee for advice if the area of forest land involved is more than 20 hectares.  Where, however, the proposal involves clearing of naturally grown trees in forest land or portion thereof for the purpose of using it for reafforestation then the matter is not referred to the Committee for advice.  After the advice of the Committee is received, the Central Government may under Rule 6, after making such further inquiry as it may consider necessary, grant approval to the proposal for dereservation with or without conditions or it may reject the said proposal.

        As we wee it, even though the proposal for dereservation is mooted by the said State Government, as far as the Government of India is concerned, this is done because of an application for dereservation which is received from an industry like the applicant in the present case.  The Central Government while granting permission specifies the area on which compensatory afforestation is to take place.  The question which arises is whether the present practice, which is being followed, namely, of the applicant depositing money with the State Government and requiring it to carry out the afforestation is satisfactory or not and whether that is in compliance with the provisions of the Act and the Rules framed thereunder.


We prima facie feel that in order to ensure reforestation by reason of the release of reserved forests, the primary responsibility of carrying out the afforestation should be of the applicant concerned, the party which is going to use the dereserved forest, M/s South Eastern coal fields Ltd. in the present case.  Mr K  N Raval, the learned Addl, Solicitor General States that the Rules and guidelines which have been framed will be upgraded in the light of the experience so far.  In this connection, it appears that not only should it be mandatory for the Rules and the Form provided therein to be complied with but while granting permission the Central Government must specify the period within which the afforestation must commence and be completed.  Furthermore, there should be a requirement of environmental audit in order to ensure that after the saplings have been planted the survival rate is high. The Government might consider requiring each applicant who is under an obligation to carry out the afforestation to publish the results of the environmental audit every year in a newspaper and forward the same to the Central Government.  It should be specified that if the survival rate of the trees planted is not upto a specified percentage, the permission which is granted shall automatically cease and the non-forest activity will have to be stopped.  In other words, the applicant is not only to be responsible for planting trees but it should be its responsibility to look after and maintain the same and ensure its survival and full growth.  The Union of India before granting permission to dereserve the forest should be satisfied that the applicant to whom the permission is ultimately being granted is such who will be in a position to carry out the afforestation as prescribed.


It should be one of the conditions imposed that if at any point of time there is non-compliance with the Rules or Regulations or terms of the conditions, then the permission granted under Rule 6 by the Central Government would stand withdrawn.

         It has been brought to our notice that in paragraph 3,5 of the existing guidelines the State Government is required to create a special fund to which the individual user agency is to make deposit for compensatory afforestation.  In as much as the primary responsibility of carrying out the afforestation programme is to be of the individual user agency, perhaps it will not be necessary for any such deposit to be made. If, however, in a particular case circumstances exist where it may to be possible for the individual user agency to carry out the afforestation itself, such cases should be very exceptional and not the norm.  Then the money which is deposited with the state Government should not form part of the general budget but should be kept in a separate account to be utilised as and when required without undergoing any undue formalities.


Learned Addl, solicitor, General wants eight weeks time to take appropriate action of considering and amending the Rules and Guidelines.  Time is granted.

          As far as the present application is concerned, the Advocate General, Madhya Pradesh states that pursuant to the filing of the affidavit on behalf of the State Government, on the entire area except for 20 hectares the plantation has been effected and in respect of 20 hectares of  degraded forest land the site preparation will be completed in the year 2000-2001 and afforestation will be completed in 2001-2002.  It is further stated that the afforested areas would be maintained for the next five years.  As we have already noticed, the user agency in this case is the applicant M/s South Eastern coal fields Ltd. It is their responsibility to see that the afforestation takes place in accordance with the permission which has been granted by the Union of India.  The State Government will be at liberty to give the task of maintenance and looking after of the afforested area to M/s South Eastern coal fields Ltd, and in case there is no proper maintenance or looking after and the survival rate of the trees planted is less than 75 per cent, the Central Government will be at liberty to give notice and cancel the permission granted. The permission sought for is granted subject to the aforesaid condition.  As far as the balance 20 hectares is concerned, this will be the immediate responsibility of M/s South Eastern Coalfields Ltd, to carry out the afforestation itself or through its agent.


Before concluding, we would like to observe that the Government should consider as to what safeguards should be ensured inorder to see that after the permission is granted, a project is not abandoned after the cutting of the trees.


I.A. to come up for further orders along with I.A. 566 after eight weeks. The state of Madhya Pradesh as well as M/s South eastern Coalfields Ltd. will also file an affidavit indicating what is the survival rate of the trees so far.

