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Date:
03/07/2003

I.A. Nos.:
819, 820 and 821 of 2002 

Date of hearing:
23/01/2003

Issues Dealt With:
Recommends the procedures to be followed for laying of transmission lines and felling of trees therefore, in Rajaji National Park and surrounding forests and villages in Tehri, Uttranchal by the Power Grid Corporation of India Ltd.

These I.A.s have been filed by Shri Jaya Prakash Dabral, working with Uttarakhand Jan Jagriti Sansthan, an NGO, against the felling of trees in Tehri area and the Rajaji National Park for construction of 800 KV transmission line by the Power Grid Corporation of India Ltd. (PGCIL) between Tehri and Meerut.  The petitioner had earlier raised this issue in public interest litigation by filing Writ Petition (Civil) No. 480 of 2002, which was heard by the Hon’ble Chief Justice of India on 13.9.2002. The petitioner was directed by the Hon’ble Court to file an I.A. through Amicus Curie in Writ Petition (Civil) No. 202 of 1995.  

2.
The present I.A's were heard on 18-11-2002 when the Hon’ble Court passed the following order directing the Central Empowered Committee to examine the issue and file its response.

“……………………………………………………………Let Power Grid Corporation – Respondent No. 6 respond to the point raised in the application by filing an affidavit within a period of four weeks.  Let copy of the applications be sent to Central Empowered Committee and the Committee may give a report after hearing the applicant and the Power Grid Corporation.  List after the report of the Central Empowered Committee is received. ………………………………………………………..” 
3.
The Applicant has sought the following main reliefs’ in the I.A.s:

a) the Power Grid Corporation India Limited (PGCIL) should be directed to realign the route of transmission line between Tehri and Rishikesh to save trees;

b) the PGCIL should be directed to lay the transmission line using modern and eco-friendly technology; 

c) the MOEF should be directed to recover the money given by the PGCIL for compensatory afforestation, from the State of U.P. and to return to the State of Uttranchal for undertaking afforestation through NGO’s, self help groups or Gram Panchayats in Tehri Garhwal District, which had suffered the loss of forest;

d) the PGCIL should be directed to pay higher compensation to the private land owners whose lands have been taken over for constructing pillars keeping in view very small land holdings of the hill people; 
THE TEHRI PROJECT / TRANSMISSION LINE 

4.
The Tehri Hydro-Electric Project is being constructed by the Tehri Hydro-Development Corporation Ltd. (THDC) on the river Bhagirathi in Tehri with total installed capacity of 2,400 megawatts.  For evacuation of power from the project, 800 KV transmission line is being constructed by the Power Grid Corporation India Ltd. (PGCIL).   The transmission line is being laid between Tehri and Meerut and further upto Mandola and Muzaffarnagar substation.  The revised cost of the project is Rs. 6,000 crores including Rs. 663 crores for the transmission line system. 

APPROVAL UNDER  F. C. ACT, 1980

5.
Based on the proposal move by the Power Grid Corporation through U.P. Forest Department, the Ministry of Environment & Forest (MOEF) had approved under the Forest (Conservation) Act, 1980 use of 603.105 hectare forest land for laying of the transmission line system.  The approval is subject to following conditions:

(i) legal status of land will not change; 

(ii)
compensatory afforestation will be done over equivalent non-forest land i.e. 606.616 hectare the cost of which would be borne by the PGCIL;

(iii) a minimum 15 mtr. clearance shall be maintained within the Rajaji National Park to eliminate remote possibility of electrocution of wild elephants;

(iv) maximum right of way for the transmission line on forest land shall be 85 meter;

(v) below each conductor, width clearance of 3 mtr. would be permitted for taking the tension stringing equipment, but after stringing is done the natural regeneration should be allowed to come up and only an outer strip shall be left clear to permit maintenance of the lines;

(vi) in hill areas where adequate clearance is already available, trees will not be cut. 

6.
In compliance of stipulated conditions 606.616 hectares non-forest land was transferred and mutated in favour of the State Department, Hardoi district, Uttar Pradesh for raising compensatory afforestation. 

RECOMMENDATIONS OF THE INDIAN BOARD FOR WILDLIFE 

7.
The alignment of the transmission line passing through the Rajaji National Park was examined by an Expert Committee constituted by MOEF under the chairmanship of Shri H. S. Pawar, Former Director, Wildlife Institute of India.  After examining number of alternatives, the Committee recommended that the transmission line should be allowed to pass through the edge of the Rajaji National Park in view of the fact that it is too  late in the day to suggest complete realignment and the alternative route feasible outside Rajaji National Park has dense forest where a much larger number of trees will have to be felled.   

8.
As per the directions of the Hon’ble Supreme Court, the matter was examined by the Standing Committee of the Indian Board for Wildlife.  The Standing Committee accepted the report of Shri H. S. Panwar Committee and recommended to the Hon’ble Supreme Court for allowing the laying of transmission line through the Rajaji National Park.  The Standing Committee also recommended that the Power Grid Corporation should pay an amount of Rs. 50 crores for development and management of Rajaji National Park. 

Permission granted by the Hon’ble Supreme Court

9.
The PGCIL had filed I. A. Nos.  634, 635, 697 and 698 seeking permission to fell trees within Rajaji National Park in modification of the order dated 14-2-2000 by which the Hon’ble Court in I.A. no. 548 had prohibited felling of dead, dying, deceased trees and grasses from National Parks and Sanctuaries.  After taking into consideration the report of the Panwar Committee, recommendations of the Standing Committee of Indian Board of Wildlife and revised enumeration done in Rajaji National Park, this Hon’ble Court by order dated 29.10.2002 allowed felling of 14,739 trees in Rajaji National Park for laying of the transmission line as against felling of 66,427 trees approved by MOEF while according approval under F.C. Act.  The operative part of the Court’s order is reproduced below;


“……………………………………………………………………………………………These applications have been filed for permission to erect transmission lines by Power Grid Corporation, which lines are to pass through the Rajaji National Park. 

Since the filing of these application lot of discussion has taken place, ground situation examined and now it is reported by the learned counsel for the applicant that through the proposed corridor where the transmission lines will be erected 14,739 trees will have to be cut.  Permission for erecting the lines through the Rajaji National Park and cutting these trees had been accorded by the Union of India as well as the State of Uttaranchal.  Permission was not made operative because of the earlier orders of this Court.  

Taking all circumstances into consideration, these applications are allowed.  Permission is granted to the Power Grid Corporation to erect the transmission lines through the Rajajji National park.  Aforesaid 14,739 trees will be cut by the Forest Department of the State of Uttaranchal under the supervision of the Central Empowered Committee.  Trees so cut shall be sold by the Forest Department under the supervision of the Central Empowered Committee by public auction.  ……………………………………………….” 
APPLICANTS SUBMISSIONS

10.
The applicant has raised the following main issues in the I.A. during the hearing:-

i) the route of the transmission line has been finalised without conducting proper studies of topo-sheets and aerial survey. Remote sensing and geological information system (GIS) facilities should have been used for this purpose which could have helped reduce the cost and in saving a large number of trees;

ii) the present alignment of the transmission line passes through Reserve Forest in Jaikot-Phalsari near Gaja, Advani villages.  These forests have been zealously protected by the villagers are more than 150 to 200 years old and are ecologically unique and important.  Here the Chir pine trees grow in association with sal at a height where sal is rarely found. This forest area has been saved from the contractors axe by the villagers through the well known Chipko movement which began in 1978.  The transmission lines should have been laid through North of Gaja passing through a barren mountain area avoiding dense forest of Jaikot-Phalsari near Advani.  From Rishikesh the lines should have gone along the banks of Ganga and not through Rajaji National Park;  

iii) trees have been felled in violation of guidelines prescribed by the MOEF for laying of transmission line through forest area.  The guidelines provide for clearing three meter wide strips for laying transmission line below each conductor.  In the hilly area where adequate clearance is already available, trees are not to be cut.  Inspite of these guidelines, the entire 85 meter wide right of way has been cleared of trees, while in some areas width up to 105 mtr. have been clear felled;    

iv) the compensatory afforestation in lieu of felling of trees done for laying transmission line in the Himalaya has been done 500 km. away in Hardoi District in the plains of U.P. This does not compensate the loss of forests suffered by the ecological fragile area of Himalaya.  The afforestation should have been done nearby the place where felling has taken place to replace the loss of forest.  The funds received for compensatory afforestation should be returned to Uttranchal Government for carrying out afforestation in the Himalayas close to the area which has suffered the loss of forest;

v) the compensation paid to the private land owners for use of their land for erection of transmission towers is inadequate. The criteria for computing compensation in the hills should be different from that of the plains. The farmers, in addition to compensation being paid for the loss of crop, should also be paid for preparing the land to make it fit for agriculture;

vi) the technology being used by Power Grid Corporation is neither eco-friendly nor hill specific. Block foundation has been used as against Pile foundation. The towers with extensions should have been made to make them higher which would have ensured that trees below them would be at a safe distance. This would have helped in saving hundreds of trees. Like in many countries Chainette type and Guyed towers should have been used which could have saved more trees.   Instead of using I-I-I string suspension design should have been used, which requires less clearances and the swing of the cable is also more controlled.

RESPONSE OF THE POWER GRID CORPORATION

11.
The PGCIL response against the issues raised in the I.A. is as under:-

i) the PGCIL has obtained permission for diversions of. 603.105 ha. of forest land under Section 2 of the Forest (Conservation) Act, 1980 (hereinafter referred to as the F.C. Act) from the MOEF on 21.2.2000 against which compensatory afforestation has been undertaken on 616.616 hectare of non-forest land in Hardoi District of U.P.; 
ii) the Hon'ble Supreme Court by order dated 31.10.2002 has permitted felling of 14,793 trees in Rajaji National Park after approving the recommendation of the Indian Board for Wildlife including payment of additional amount of Rs. 50 crores. The said amount has been deposited by the PGCIL with the Central Empowered Committee in compliance with the Hon’ble  Court’s order;  

iii) a substantial amount of funds have been given / deposited with the State of U.P., State of Uttaranchal and the Central Empowered  Committee towards lease money, compensatory afforestation etc. as detailed below:-

a) cost of 606.616 ha. land for 



raising compensatory 



afforestation over equivalent 



non forest land 



in Hardoi in U. P. 


Rs. 1.72 crores

b) for afforestation charges 



and development of grassland 



in Rajaji National Park 


Rs. 2.58 crores

c) lease charges deposited 



with the Forest Department,



Uttranchal 




Rs.18.98 crores

d) deposited with the Central 



Empowered Committee as 



per the order of the Hon’ble



Supreme Court dated 30.12.2002
Rs.50.00 crores 



TOTAL 

Rs.73.28crores

iv) the transmission line is being laid for using the electricity generated by the Tehri Hydro Project in the Northern States of the country, therefore, it is required to be completed at the earliest;  

v) the present route of the transmission line is the most viable option from the point of causing minimum disturbance to the geology, forest and wildlife. It is for this very reason the the present alignment has been allowed by the MOEF, the State Government of U.P. and the State of Uttranchal as well as the Hon’ble Supreme Court;  

vi) more than 75% of the work of laying of transmission lines has already been completed in the area. Out of the present estimated  cost of Rs. 663 crores, more than Rs. 460 crores has already been spent.  The laying of the transmission line is required to be completed by 31st March, 2003 when the first unit of Tehri Hydro Electric Project is expected to start generation of power;

vii) the guidelines of the MOEF have not been violated by the PGCIL while constructing the transmission line. In a 800 KV transmission line, there are three phases and each phase has four conductors, and trees have been felled only where it was found necessary;
viii) the present alignment has been finalised after doing extensive survey of the area.  The route suggested by the applicant from Tehri  via Birogi, North of Gaja - Bhingarki- North of  of Agrakhal and then to Rishikesh  has not been found suitable due to steep hills, deep valleys, involvement  of more forest, residential houses and private land.  The route from Tehri to Rishikesh via Birogi – North West of Agrakhal for Circuit –II and Northeast of Agrakhal for Circuit-I and then to Rani Pokhari, approximately 7-8 Kms on Rishikesh Dehradun highway has been taken to avoid dense Reserve Forest of Dehradun Forest Division. From Rishikesh to Haridawar the route is almost parallel to river Ganga keeping safe distance from densely populated area of towns /villages located along the river Ganga, NH-58, Railway line, existing transmission lines and other important religious places;   
ix)   the total number of trees enumerated within the right of way of 85 meter width of the transmission line in the forest area other than in Rajaji National Park, comes to 24,996.   However, the actual number of trees required to be felled may be even less; 

x) it is incorrect for the Applicant to say that for 800 KV Single Circuit Transmission line from Anpara to Unnao required right of way is 58.084 mtr.   Here also the right to way approved by the MOEF is 85 metres; 
 xi)
the increase in the height of the tower with the help of extensions although results in avoiding lopping of trees but it has its own disadvantages.  For preparation of larger base / foundation of such towers much more area is needed, which may require felling of additional trees. 

SITE INSPECTION AND HEARING BY THE CENTRAL EMPOWERED COMMITTEE

12.
Site inspection of the project area was carried out by Central Empowered Committee through Shri Mahendra Vyas, Member and Shri M.K. Jiwrajka, Member Secretary on 8th & 9th January, 2003 and again by Shri M. K. Jiwrajka, Member Secretary between 12th to 14th April, 2003, therefore, the hearing was held by the Committee on 23.1.2003 in Delhi.  During the site inspection, the applicant was also given option to accompany, however due to his pre-occupation he could not accompany the Committee.  During the site visit, the Forest Department was represented by Shri S. K. Chandola, CF, Bhagirathi Circle alongwith Shri Sameer Sinha, Director, Rajaji National Park, Divisional Forest Officer, Tehri Division and DFO Narendranagar.  The PGCIL was represented by Shri N. K. Chanda, Executive Director,   Shri D. Chaudhary, Addl. General Manager (Design),  Shri D.K. Das, Dy. General Manager (Environment), Shri D. S. Yadav, Dy. General Manager and Shri  Jai Singh Raghaw, Manager. 

Feasibility of alternative alignment 

13. During the site inspection, Shri Kumar Parasun, Shri Gyan Singh Rawat and Shri Dayal Singh and other residents of Advani area met and held discussion with the Committee.  They have stated that the Advani village forest area has been preserved by the villagers by resorting to Chipko Movement which was started in 1978.   They have clarified that they are not against laying of the transmission lines provided trees are not indiscriminately cut.  They reiterated that an alternative alignment could save a large number of trees in Advani area. 

14. Keeping in view the ecological importance of this unique forest which had both chir pine and sal growing together and the efforts put in by the villagers to protect it, discussions were held with Forest Dept., PGCIL and villagers after which the Committee asked the PGCIL officials to carry out a quick re-survey of Advani area to explore feasibility of alternative alignment suggested in the Application / by the villagers and to find out the number of trees that will have to be felled in the present alignment and in the alternative alignment bypassing Advani forest. It was decided that the re-survey will be done by the PGCIL in association with the villagers, who would suggest the alternative route (s), alongwith the Forest Department officials.

15.
The PGCIL, after a quick re-survey during which the representative of the local village and the Forest Department were present, reverted to the Committee expressing their inability to make any modification in the alignment on the ground that the alternate route suggested by the villagers is very steep and adequate ground clearance of 4.5 metre required for  800 KV transmission line is not available for the conductors.  Besides, the inhabitants of the village falling in the route of the alternate alignment suggested by the representatives of the Advani village had raised objections as they did not want the transmission lines to pass through their village.  This was also corroborated by the villagers of Advani. In view of the above, the alternate alignment suggested by the villagers / application was not further examined.

16.
The Hon’ble Supreme Court by order dated 30.10.2002 in I.A. No. 634-635 & 697-698 has permitted laying of transmission line through the Rajaji National Park.  The said order has been passed by Hon’ble Court after considering recommendation of the standing Committee of the Indian Board of Wild life and re-enumeration of trees to be felled.  The Committee doesn’t see any justification for review or modification of the said orders of this Hon’ble Court, accordingly the applicants plea for reviewing the felling in the Rajaji National Park is not being considered and recommended.  

FELLING OF TREES WITHIN RIGHT OF WAY

17.
The applicant as well as the villagers pointed out that the felling of trees is being done in the entire 85 metre width whereas as per the approval given under FC Act,  it is required to be done only in 3 metre width below each conductor. During the visit of the Committee and the hearing, this aspect was also examined by the Committee.  

18.
Shri. S.K. Chandola, Conservator of Forests, Bhagirathi circle informed the  Committee that after receipt of approval under FC Act, vide his letter No.2327/34-1(G)/11-141(K) dated 5.2.2001 addressed to Chief Conservator of Forests (Grahwal), he had sought clarification about the  width in which felling of trees was to be done.  The issue was discussed in a meeting with PGCIL wherein PGCIL insisted on clear felling of all the trees coming within right of way in the plains and within 36 meters plans in the hilly area.  This was followed by Sh. Jai Singh, Manager-GVTV, PGCIL’s, letter no. GVTP/RKSH/F-2/N.NGR/3713/1 dated 3.2.2001 wherein the view taken in the meeting about felling of trees was reiterted. On the insistence of PGCIL, this was agreed to and accordingly felling of trees was started. Out of 606.616 the forest land approved under FC Act for the transmission line, felling of trees over 34.95 ha. area has so far been completed and 2,973 trees have already been felled.

19.
This stand was reiterated by PGCIL before the Committee during the visit.  The Committee is unable to agree with that stand of PGCIL specially as the conditions stipulated in this regard by MOEF, while granting approval under FC Act, are completely based on the guidelines issued by Central Electricity Authority, which is the premier authority on such matters.  In any case, if felling of trees in the entire right of way was required, then the PGCIL should have approached the MOEF seeking modification of the stipulations on which approval under the FC Act was accorded. It is relevant to mention that initially PGCIL had given a figure of 66,427 trees to be felled in Rajaji National Park.  However after intervention of this Hon’ble Court, the number of trees to be felled was drastically brought down to 14,739.

20.
After considering the conditions stipulated by MOEF under the FC Act, the difficulties being faced in regeneration of sal forest and efforts made by the resident of Advani and adjoining villagers in protecting the forest, the Committee asked the Forest Department and  the PGCIL to follow the following procedure for felling of trees for laying of the transmission line system in Rajaji National Park and other forest area:

I) General  

Felling of trees in the entire right of way i.e. in the entire width of 85 meter shall not to be undertaken.  As per the conditions stipulated by MOEF and the guidelines issued by the Central Electricity Authority, the felling of trees is to be restricted to be barest minimum possible for foundation of transmission towers, laying of electric conductors and for maintaining required minimum clearance. This is subject to the overall condition that the total number of felled trees does not exceed the number of trees permitted by the Hon’ble Court.  

II) Felling in the Rajaji National Park 

a) This Hon’ble Supreme Court by order dated 30.10.2002 has permitted felling of 14,739 trees in Rajaji National Park for laying of transmission line as against 66,427 trees recommended by the State Government / MOEF. This may be considered as the maximum number of trees that are allowed to be felled.  Efforts should still  be made to reduce the felling to the barest minimum. 

b) The trees required to be felled for laying foundation of the towers may be felled as per the requirement of the PGCIL.

c) As against the marking done in three strips of seven meter each, felling of trees may be restricted to 4 meter wide strips for laying of conductors in each of the three phases within the right of way of 85 meter. 

d) Felling of trees in the area outside 4 meter wide strips but within seven meter wide strips, where enumeration of the trees have been done, may be permitted only if PGCIL certifies that such felling is absolutely necessary for laying of the transmission line. 

e) After stringing of the conductors for the transmission line is completed, for maintaining required minimum electrical clearance, branches etc, as required, may be cut / lopped.  The felling of trees for this purpose may not be necessary as the height of the towers has already been decided to be  increased.  However, in specific cases where felling of trees is absolutely unavoidable, the felling may be undertaken only after obtaining prior concurrence of the CEC. 

III) In and around Advani Village area 

a) As against enumeration of trees done in entire 85 meter wide right of way, felling of trees for laying of conductors may be done only in the three strips of 4 meter width each. 

b) The height of the tower may be suitably increased to ensure that no felling of trees is required for maintaining required minimum electric clearance.  

c) For foundation of the transmission towers, required number of trees may be felled.  

d) After stringing of the conductor for the transmission line is completed, for maintaining required minimum electric clearance branches etc. as required, may be felled.  

e) Felling of any other tree, even within the right of way, can be done only after a certificate about its necessity is given by PGCIL and is confirmed by the Conservator of Forests after site inspection and intimation to the CEC.

IV) 
In sal forest areas

In two patches of Sal forest though which the transmission line is passing, re-enumeration of trees falling within the three strips  of 7 meter width each  may be done. Felling of trees for foundation for transmission towers and for laying of conductors may be done as per the procedure prescribed for the Rajaji National Park  For maintaining electric clearance, felling / lopping of branches, as per the requirement may be done.  However, trees for this purpose may be felled only if  necessity of such felling is certified by the PGCIL and is agreed to by the Conservator of Forests, Bhagirathi Circle after site inspection with intimation to the CEC.

V)      In other forest area

Felling of trees in theses area may be done as per the procedure prescribed for sal forest area in sub-para (IV) above. 

CONCLUSIONS  AND RECOMMENDATIONS

21.
The Committee would like to put on record the commitment of the Applicant as well as villagers of Advani, Jaikot, Phalsari in preserving the unique forest of their area against all odds and bringing to the notice of this Hon’ble Court of indiscriminate felling  of trees in the 85 meter width at many places along the route which was neither permitted  nor required.

22.
Though, the relief sought by applicant to direct realignment of route for laying transmission line between Tehri-Rishikesh is not being recommended by the Committee, but for this I.A. hundreds of trees would have been felled unnecessarily. 

23.
The funds used for compensatory afforestation in Hardoi in U.P. cannot be recovered now and returned to the State of Uttranchal. However, Rs. 50 crores provided for development of Rajaji National Park which is in Uttaranchal State as per the Hon’ble Supreme Court order dated 30.12.2002 could be used effectively to preserve the flora and fauna and the habitat of the Rajaji National Park.

24.
The applicant’s plea that higher compensation should be paid to the villagers against the lands taken for erecting towers, especially in hilly areas where ownership of land is very small as compared with the land holdings in the plain, although justifiable is beyond the scope of the terms and reference of this Committee. 

25.
The PGCIL in this case has unfortunately interpreted “right of way” as right to cut or fell all the trees in 85 meter width below the transmission lines.  As a result, more than two thousand trees have been felled along the route, many of which could have been avoided.  The felling in the entire “right of way” zone is in violation of the condition imposed by the MOEF while granting approval under the FC Act. The applicant was correct in pointing out this aspect which has caused avoidable destruction of forest in the eco-fragile region of the Himalaya.  The procedure as laid down in para 20 above for felling of trees needs to be strictly complied with. 

26.
The Committee’s visit to Gaja, Jaikot, Falsari and Advani  villages, where a large unique grove of 150-200 year old trees of sal and Chir pine has been protected on the steep slopes of a high mountain, has been a touching and humbling experience.  These simple villagers have shown remarkable dedication and commitment in preserving the trees in their areas.  Their anguish over needless felling of trees by the PGCIL in the 85 mtr. width along the route under the transmission lines is quite understandable and justifiable. Yet, they cooperated with the Committee and the PGCIL team to workout a fair and reasonable solution which did not result in unnecessary felling of trees and at the same time did not cause delay in completing the project. 

The Hon’ble Supreme Court may please consider the above recommendations and may please to pass appropriate orders in the matter. 

Dated: 3.7.2003

(M. K. Jiwrajka)

Member Secretary
Date:
15/07/2003

I.A. Nos.:
914 & 915 of 2002 

Date of hearing:
03/06/2003

Issues Dealt With:
Recommends that the I.A.s against orders of HPC dated 19.4.2001 be dismissed.

OBSERVATIONS AND RECOMMENDATIONS 

I.A. No. 914 and 915 of 2002 have been filed by M/s Sharma Saw Mill, Assam and others against the High Power Committee (HPC) order dated 19.4.2001 by which penalty imposed on the applicant saw mill for use of 46.5 cu.m. excess timber was confirmed and the unit was held ineligible for shifting to industrial estate for future working.  

BACKGROUND

2.
While examining the inventory of the applicant saw mill, the HPC found it to had produced sawn timber in excess of the production norms.  After examining the explanation received from the applicant saw mill, the HPC by order dated 17.6.1998 imposed penalty on it for use of 46.15 cu.m unaccounted round timber.  On an appeal made by the applicant saw mill pursuant to this Hon’ble Court’s order dated 1.5.2000, after giving opportunity of personal hearing, the penalty was reconfirmed by the HPC by order dated 19.4.2001.  The relevant portion of the HPC’s order is reproduced below:

“………………..As per the submission made by the applicant, by mistake sawing wastage was included in the production figures of sawn timber due to which the production figures appeared to be on higher side. After penalty was imposed by HPC, the correct position was brought to the notice of HPC. As per the revised information, the total out turn is 79 % which is within the permission limits.  

The revised information was given by the applicant after his case was decided by HPC.  The revised information is not acceptable as it appears to have been provided to justify the excess out turn of timber.  In any case, this information is not supported by any document which can be verified & confirmed.  

In view of above, the earlier order passed by HPC imposing penalty on 46.5 Cum. excess timber used by M/s Sharma Saw Mill is hereby reconfirmed. …………………………………….”       


SUBMISSION MADE BY THE APPLICANT 

3.
The main submissions made by the applicants are as under:

i) the inventory details were sent to the HPC before 15.1.1998 i.e. cut off date fixed by the Hon’ble Supreme Court.  The additional information sought by the HPC were sent after 15.1.1998;

ii) the HPC had erred in not accepting the clarification about inclusion of waste material (firewood) in the production figures, resulting in higher recovery.   After excluding the firewood etc. the production figures would be found to be within the norms;

iii) the applicant saw mills case may be decided on the same lines as of Lumber Land Saw Mill decided by the HPC by its order dated 22.4.2002;

CONCLUSIONS AND RECOMMENDATIONS 

4.
The CEC is unable to find any merit in the submissions made by the applicant.  The decision to impose penalty on the applicant saw mill was taken by the HPC on the basis of the inventory details made available by it.  The penalty was imposed after considering the explanation given by it to justify the excess recovery.  The order imposing penalty was reviewed by HPC and the penalty was reconfirmed.  The Committee does not find any valid reasons to disagree with the findings of the HPC.  If the production figures actually included the waste material (firewood) the applicant saw mill should have clarified about it either in the original inventory details or in the explanation given by it to the HPC about excess recovery.   

5.
The CEC also does not find any merit in the applicant saw mills’ submissions that it should be treated at par with M/s Lumber Land Saw Mill.  The Lumber Land Saw Mill was cleared by HPC by order dated 4.5.1998 and 22.4.2002 as the production was found to be within norms of production and the inventory details were made available before the cut off date fixed by the Hon’ble Court.   On the other hand, the applicant saw mill was penalized by the HPC for use of unaccounted timber and therefore, cannot be treated at par with M/s Lumber Land Saw Mill.  

6.
The Committee is, therefore, of the view that the decision taken by the HPC to reconfirm the penalty imposed on the applicant saw mill was in order and does not need any modification.  

7.
In view of the above, the Committee recommends that the I.A. No. 914 and 915 of 2002 may please be dismissed. 

The Hon’ble Supreme Court may please consider the above recommendations and pass appropriate orders in the matter. 

Dated: 15.7.2003

(M. K. Jiwrajka)

Member Secretary

Date:
25/07/2003

IA Nos.
301-382

Date of Hearing:
3.6.2003 and 9.7.2003

Issues Dealt With:
Recommends that the PCCF, U.P. file a fresh affidavit giving district wise and saw mill wise details of (i) closed saw mills alongwith date of closure, date of electricity disconnection, date of dismantling of the machinery and the officer (s) who carried out / supervised the above exercise, and (ii) the saw mills which were not closed along with reasons thereof.  

OBSERVATIONS AND RECOMMENDATIONS 

The hearing of I.A. Nos. 301-382 was held on 7.5.2002 when this Hon’ble Court passed the following order:

“An affidavit has been filed by PCCF, U.P. Let a response thereto be filed by the Central Empowered Committee within eight weeks.  List these I.As. after summer vacation on a date to be given by the Registry.” 

Pursuant to above directions of this Hon’ble Court, the affidavit dated 11.12.2002  filed by Shri R. S. Shukla, Principal Chief Conservator of Forests, Evaluation & Working Plan, U.P.  was examined by the CEC during the hearings held on 3.6.2003 and 9.7.2003.
BACKGROUND

This Hon’ble Court by order dated 4.3.1997 had directed closure of all unlicensed saw mills in the State of Uttar Pradesh.  I.A. Nos. 301-382 were filed by various saw mills of U.P. seeking modification / clarification of above order.  During examination of these I.A.s by the CEC, the applicants / State Government was unable to confirm that pursuant to this Hon’ble Court’s order dated 4.3.1997 all unlicensed saw mills had been closed in Uttar Pradesh.   After considering the recommendations of the CEC, these I.A.s were dismissed by this Hon’ble Court by order dated 22.10.2002 and the PCCF,  U.P. was directed to file an affidavit giving details of the saw mills which were closed pursuant to order dated 4.3.97 and saw mills which were not closed.  The relevant portion of the order is reproduced below:

“………………………………….. The Committee has recommended dismissal of IA Nos. 301 to 382 and has further stated that the Principal Chief Conservator of Forests, State of U.P., should file an affidavit within one month giving the details as to whether the said saw-mills who are applicants in IA Nos. 301-382 and others have been closed down or not.  If they have not been closed down, the reason for their non-closure should be stated therein.  The recommendations contained in paragraph 8 of the Report of the Central Empowered Committee are accepted.  Direction is issued to the Principal Chief Conservator of Forests, State of U.P. to file an affidavit within one month indicating as to which of the saw-mills have been closed down and dismantled; if not, the reason why appropriate action has not been taken.  The affidavit of the Principal Chief Conservator of Forests to come up for consideration after two months.”

Details mentioned in the Principal Chief Conservator of Forests,  U.P’s affidavit

In the affidavit filed by the Principal Chief Conservator of Forests, Evaluation & Working Plan, Uttar Pradesh, it is mentioned that the Hon’ble Court’s directions have been compiled with and all the saw mills of the applicants, who had filed the I.A. No. 301-382 in the Hon’ble Supreme Court have been totally dismantled.  No other details have been provided.  The affidavit does not provide details of all the saw mills which were to be closed pursuant to this Hon’ble Supreme Court’s order dated 4.3.1997.  During the hearing held before the CEC on 3.6.2003 it was clarified to the representative of the Principal Chief Conservator of Forests, U.P. that the affidavit does not fully comply with the directions of this Hon’ble Court.  It merely states that the saw mills who were applicants in I.A. No. 301-382 have been closed and dismantled.   The affidavit should have contained details of all the saw mills which were to be closed pursuant to this Hon’ble Court’s order dated 4.3.1997 and details of the saw mills which were not closed along with reasons thereof.  PCCF, U.P. was advised to file a detailed affidavit giving district wise and saw mill wise details of the (i) closed saw mills alongwith date of closure, date of electricity disconnection, date of dismantling of the machinery and the officer(s) who carried out / supervised the above exercise, and (ii) the saw mills which were not closed along with reasons thereof.  

During the next hearing held on 9.7.2003, it was mentioned by the representative of the PCCF, U.P. that the affidavit is under preparation and will be filed in next 3-4 days.  However, the same has not been made available to the CEC till date.

Conclusions and Recommendations 

The Committee is of the view that the affidavit dated 11.12.2002 filed by the PCCF, Evaluation & Working Plan, U.P. does not fully comply with this Hon’ble Court’s order dated 22.10.2002 as it does not provide complete details of the saw mills which were closed pursuant to the Hon’ble Court’s order dated 4.3.97 and saw mills which were not closed.  

The CEC, therefore, recommends that this Hon’ble Court may consider directing the PCCF, U.P. to file a fresh affidavit giving district wise and saw mill wise details of (i) closed saw mills alongwith date of closure, date of electricity disconnection, date of dismantling of the machinery and the officer (s) who carried out / supervised the above exercise, and (ii) the saw mills which were not closed along with reasons thereof.  The affidavit should contain district wise details of all the saw mills and not only the saw mills which were applicants in I.A. No. 301-382.  

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 25.7.2003

(M. K. Jiwrajka)

Member Secretary
Date:
25/07/2003

I.A. No.:
800

Date of hearing :
09/07/2003

Issues Dealt With:
Recommends that private capitol not be used to develop forest lands in Madhya Pradesh.

OBSERVATIONS AND RECOMMENDATIONS 

1.
This I.A. has been filed by the State of Madhya Pradesh against the Empowered Committee for the State of Madhya Pradesh’s order dated 29.7.2001 in which the permission sought by the State to use private capital for rehabilitation of degraded forest was rejected.  

BACKGROUND

2.
This Hon’ble Court by order dated 12.5.2001 had constituted the Empowered Committee for the State of M.P. to consider various applications pertaining to Madhya Pradesh, which were pending in the Writ Petition No. 202/95 before the Hon’ble Court.  The relevant portion of the order is reproduced below:

“The Empowered Committees will consider and if possible dispose of the applications in conformity with the orders passed by this Court.  In case any modification of an order becomes necessary, the parties will be at liberty to approach this Court even during this Summer Vacation.

The Empowered Committees should submit their reports by 31st July, 2001 on the work done by them…………..”

3.
Pursuant to the above order, I.A. No. 639 of 2000 filed by the State of M.P. seeking permission to use the private capital for rehabilitation of degraded forest land was transferred to the said Empowered Committee.  After examination, the application was rejected by the Empowered Committee of M.P. by order dated 29.7.2001. The relevant portion of the order is reproduced below:

“The application has been made by the State Government seeking permission to use private capital for rehabilitation of degraded forest by leasing forestland to private parties.  Since this arrangement is not permissible under the provisions of National Forest Policy 1988 and the Forest Conservation Act, 1980, therefore, the application is rejected.”

4.
The present I.A. has been filed against the above orders of the Empowered Committee of M.P. 

Submission by the State of Madhya Pradesh

5.
The main submissions made by the State of M.P. are as under:

i) Out of 95,221 sq. km of forest area in M.P.,  about 40,000 sq. km is degraded forest.  An estimated area of about 12,000 sq. km is being added to this category every year.  

ii) For rehabilitation of the degraded forest land in the next 30 years about 2.53 lakh ha. forest area needs to be rehabilitated annually for which Rs. 253 crores is required.   As against this, the State Government is able to invest about Rs. 130 crores annually.  In order to augment the investment in the forestry sector, the State Government had decided to involve private sector for rehabilitation work under strict control and supervision of the State Government.  For this purpose, the selected degraded forest land would be leased to the Forest Development Corporation and the private sector will be associated for afforestation under the contract.  A certain percentage of the crop from intermediate as well as final yield will be kept by the private sector as its charges for carrying out afforestation work and the balance be retained by the Government. 

iii) While the process of advertisement, calling tenders etc. was in progress, the Central Government raised objection on the grounds that such scheme is in violation of the Forest (Conservation) Act, 1980.

iv) In view of the benefits that are likely to arise from the scheme, the Government of India may be directed to permit the State Government to allow the use of private land for rehabilitation of degraded forest land. 

v) The State Government do not intend to lease the forest land to private sector.  The land will be leased in favour of the Forest Development Corporation, which is fully owned, controlled and managed by the State Government.  The degraded forest land will be made available to the private sector only for afforestation purposes through an agreement / contract.  

Conclusions & Recommendations

6.
Section 2 of the Forest (Conservation) Act, 1980 prohibits the State Government to assign forest land by way of lease or otherwise to any Non Government Organisation / private persons without prior approval of the Central Government.  The relevant portion of the Act is reproduced below:

“……..2.
Notwithstanding anything contained in any other law for the time being in force in a State, no State Government or other authority shall make, except with the prior approval of the Central Government, any order directing- 

(i) ………………………

(ii) ………………………

(iii) that any forest land or any portion thereof may be assigned by way of lease or otherwise to any private person or to any authority, corporation, agency or any other organisation not owned, managed or controlled by Government; …………………………………….”

7.
From the above, it is clear that assignment of forest land – whether by way of lease or otherwise, to private sector for afforestation can be done only if it is approved by the Central Government under Section 2 of the Forest (Conservation) Act.  For this, as prescribed under the FC Rules, the State Government is required to send the proposal in the prescribed performa alongwith complete details.  The Central Government is empowered to take a decision on the proposal only after it is examined by the Forest Advisory Committee constituted under Seciton 3 of the Act.

8.
This Committee is of the view that the decision taken by the State of Madhya Pradesh to assign forest land to private sector for afforestation without approval of the Central Government was in violation of the provisions of the FC Act, therefore, the objections raised by the Central Government were valid. 

9.
In view of the above, the CEC is of the view that the decision taken by the Empowered Committee for M.P. to reject the request of the State Government to direct the Central Government to approve use of private capital for afforestation was correct and does not need any interference.  However, the State Government is at liberty to approach the Central Government for seeking approval under Section 2 of the FC Act.  As and when such an application is received, the Central Government may, after examining the same in accordance with the FC Act, Rules framed thereunder, guidelines issued for implementation of the FC Act and within the overall ambit of the National Forest Policy, 1988, take  appropriate decisions.

10.
The Committee, therefore, recommends that I.A. No. 800 may please be dismissed. 

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated: 25.7.2003

(M. K. Jiwrajka)

Member Secretary
Date:
25/07/2003

I.A. Nos.:
433, 515 and 594  

Date of hearing:
09/07/2003

Issues Dealt With:
Recommends that MoEF, in consultation with the State of Tripura, review HPC cleared wood based industries vis a vis total area available in the approved industrial estates to decide if additional industrial estates are needed at Agartala, Tripura.

OBSERVATIONS AND RECOMMENDATIONS 

I.A. No. 433 has been filed by M/s Industrial Saw Mill, Tripura to establish industrial estates  at Arundhutinagar, Agartala. I.A. No. 515 has been filed by A. K. Veneer Industries, Agartala, Tripura to allow the applicant wood based industry to operate at the existing location. I.A. No. 594 has been filed by M/s Kiran Saw Mills, Agartala, Tripura & two others to direct the State of Tripura to establish industrial estate at Harphania. Since issues raised in these IAs are similar, these were heard together.

BACKGROUND

2.
I.A. No. 798 filed by the MOEF against Guwahati High Court’s order dated 23.8.2002, wherein contempt proceedings were initiated against Shri P. V. Jayakrishnan, the then Secretary to the Government of India, MoEF, was heard by this Hon’ble Court on 7.5.2003 when the following order was passed:




“…………….The Central Empowered Committee is granted eight weeks’ time to decide the matter pertaining to establishment of additional industrial estate in the State of Tripura.  The State Government and the Central Government would appear before the C.E.C. for identification of the place where additional industrial estate is to be established.  After the matter is decided by the C.E.C., this I.A. would be placed before this Court.  I.A. Nos. 594, 433 and 515 shall also be considered by the C.E.C.”
3.
Pursuant to above order of this Hon’ble Court, the issue of establishment of additional industrial estates in the State of Tripura alongwith I.A. No. 594, 433 and 515 was examined by the CEC during the hearing held on and 9.7.2003. 

4.
This Hon’ble Court by order dated 15.1.1998 had issued detailed directions regarding felling of trees, transportation of timber and timber products, working of wood based industries etc. in the North-Eastern States.  Pursuant to above order, the State Governments in North-Eastern States were required to notify Industrial estates for locating the wood based industries in consultation with the MOEF.  The Industrial estates were to be notified by the respective States within 45 days and developed within six months thereafter. Pending establishment of industrial estates, the HPC cleared units were permitted to use HPC cleared inventory within the period prescribed by the HPC subject to a maximum period of six months. Fresh timber was to be allotted to such units only after they started functioning within the designated industrial estates.  For the sake of convenience, the relevant portion of the Hon’ble Court’s order dated 15.1.98 is reproduced below:





“…………………………………………………………………….6.  The State Governments shall formally notify industrial estates for locating the wood based industrial units in consultation with the Ministry of Environment and Forests.  

7 (a)
be converted / utilised if the unit is located within the notified industrial estate.  As the relocation in proposed industrial estates may take some time, existing units with only legal stocks may convert this timber, as one time exception, notwithstanding anything contained in para 12 hereunder, till such stocks last subject to the maximum period as per the norms prescribed by the High Power Committee (vide their III report) or six months whichever is less.  Any stock remaining thereafter shall vest in the State Government.  However, fresh trees / timber will be allotted to these units only when they start functioning within the designated industrial estates . 

…………………………………………………………………..13.

 Wood based industries which have been cleared by the High Power Committee without any penalty shall have the option to shift to industrial estates  which shall be identified by the States within 45 days and developed within six months thereafter. …………………………….”
Submission made by the Applicants

5.
The main submissions made in these I.A.s are summarized as under:

(i) Wood based industries of the applicants have been cleared by the HPC without any penalty and therefore are eligible to become operational after shifting to an approved Industrial Estate.  As per this Hon’ble Court’s order dated 15.1.98 the industrial estates were to be identified by the State of Tripura within 45 days and developed within six months thereafter.  In Agartala, four industrial estates have been identified but these have still not been developed till date.

(ii) Sufficient land is not available for shifting of all the HPC cleared wood based industries in these industrial estates. Repeatedly, the State Government has been requested to notify additional industrial estates, yet no action has been taken.  Since sufficient land has not been made available in the existing approved industrial estates, the applicant units are unable to shift.

(iii) The State Government may be directed to establish additional industrial estates so that the applicant saw mills can start functioning.

6.
During the hearing, the counsel appearing for MoEF state that after considering the proposal of the State Government, four industrial estates have been approved at Agartala, Tripura.  These industrial estates have already been notified by the State of Tripura.  In case sufficient land is not available in the notified industrial estates to accommodate all the HPC cleared units, the MOEF may consider giving concurrence for establishment of additional industrial estates.  However, before the MOEF’s concurrence for additional industrial land estates is sought the State Government should critically examine the total land available in the approved industrial estates, land needed for each unit, number of units which have already shifted and balance land available. The MoEF would be able to favourably consider establishment of additional industrial estates only if it is conclusively established that the existing industrial estates cannot accommodate all the HPC cleared units. It would not be proper to sanction existing location of the saw mills as additional industrial estates  merely to allow the units to continue working on the existing sites.  

7.
The hearing was not attended by the State of Tripura. However, it was agreed by the MOEF that within eight weeks, the position of the approved industrial estates, land required by each unit, total number of units which could be accommodated in the existing industrial estates  vis a vis total number of HPC cleared units would be reviewed by MoEF in consultation with the State Government and thereafter if found necessary, the MOEF would consider sanctioning additional industrial estates .

8.
In view of the above, the Committee recommends that the I.A. No. 433, 515 and 594 may be disposed with the direction that within eight week the MoEF, in consultation with the State of Tripura, will review number of HPC cleared wood based industries vis a vis total area available in the approved industrial estates to decide if additional industrial estates are needed at Agartala, Tripura. 

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 25.7.2003

(M. K. Jiwrajka)

Member Secretary
Date:
28/07/2003

I.A. No.:
883

Date of hearing:
03/06/2003 and 25/07/2003

Issues Dealt With:
Recommends that the application of Nagaland State Co-operative Marketing & Consumers Federation Ltd. (MARCOFED) seeking permission to supply wooden sleepers ready for delivery to the Railways be dismissed.

OBSERVATIONS AND RECOMMENDATIONS 

This I.A. has been filed by Nagaland State Co-operative Marketing & Consumers Federation Ltd. (MARCOFED) seeking permission to supply wooden sleepers ready for delivery to the Railways. 

2.
As per the application,  MARCOFED was awarded supply order dated 9.9.1997 by the Ministry of Railway for supply of 9,000 cu. m wooden sleepers.  The Ministry of Railways vide letter dated 5.7.1998 increased the supply order by another 2700 cu. m on the same terms and conditions.  Out of above, 10,263.33 cu. m wooden sleepers were supplied to the Railways by the applicant leaving a balance quantity of 1434.7194 cu. m.   Pursuant to the Hon’ble Supreme Court’s order dated 7.5.1999 further procurement of wooden sleepers was discontinued by the Ministry of Railway.  Subsequently, the Hon’ble Court by order dated 18.2.2002 in I.A. No. 680 and 589 permitted the Madhya Pradesh Export Corporation to give delivery of wooden sleepers which were manufactured and were ready for delivery against the supply order earlier given by the Railways.  Since the applicant is similarly placed and is having identical case as that of M.P. Export Corporation, it should also be permitted to sell the balance quantity of the wooden sleepers which were ready for delivery to the Railways.  

3.
During the hearing held on 3.6.2003, the CEC asked the applicant to provide details of i) Bye-laws of the applicant, ii) resolution by which the applicant was permitted by its members to make supply of the wooden sleepers to the Railways, iii) details of the timber purchased by it including details of payment, transit passes, mode of transportation, from whom purchased, iv) balance quantity of timber lying with the applicant along with its dimensions, volume, place of storage and v) audited balance sheet and profit & loss account together with statement of the auditors.  

4.
The above mentioned details were sought form the applicants to ascertain that the applicant is a genuine supplier and the balance quantity of wooden sleepers is physically available with him.  

5.
While examining the details made available by the applicant during the hearing held on 9.7.2003, it was found that:

i) the applicant had never purchased any timber for supply to the Railways.  The timber was purchased by M/s Pandya International and M/s Movie India Ltd.   The timber was supplied by them on behalf of the applicant and the payment received from the Railways was reimbursed to the actual suppliers by the applicant.  

ii) The applicant was unable to provide details of timber balance with him which he wanted to supply to the Railways.  

iii) The bye-laws of the applicant do not permit it to carry out supply of wooden sleepers to the Railways unless and until the timber belongs to the member of the applicant federation.

iv) The audited balance sheet and profit & loss account was not made available by the applicant though specifically sought by the CEC.

v) The area of operation of the applicant is State of Nagaland whereas the timber is claimed to have been purchased in M.P. for supply to Railways in Andhra Pradesh. 

6.
The M.P. Export Corporation was permitted by this Hon’ble Court to supply balance quantity of wooden sleepers to the Railways after the wooden sleepers lying in the stock were verified by the Empowered Committee for M.P., it was established that M.P. Export Corporation was a genuine supplier, the payments were made by it by cheque, alternate use of wooden sleepers made for Railways would not be economically viable, timber for the sleepers was from Madhya Pradesh itself and that such a permission would be in public interest.  In the present case, the timber has not been purchased by the applicant, details of timber which are physically available for supply to Railways have not been provided, details of payment made for purchase of the timber from the applicant’s bank account have not been provided, the bye-laws of the applicant do not permit undertaking of such activity and no public interest is involved.  Moreover, the applicant is registered in Nagaland and its area of operation is basically the State of Nagaland whereas the timber is claimed to have been purchased in M.P.  for supply to Railways in Andhra Pradesh.  The applicant de facto is working as an agent on behalf of other private suppliers.  

7.
After considering the above, the CEC is of the view that there is no merit in applicant’s claim that it may be treated at par with the M.P.  Export Corporation and be allowed to supply wooden sleepers to the Railways in relaxation of this Hon’ble Court’s order dated 7.5.1999.

8.
The Committee, therefore, recommends that the I.A. No. 883 may please be dismissed. 

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 28.7.2003

(M. K. Jiwrajka)

Member Secretary

Date:
29/08/2003

I.A. Nos.:
458 of 1998  

Date of hearing:
9.7.2003

Issues Dealt With:
Custom Department and the Border Security Force may take appropriate action under the Custom Act, 1962 for confiscation and disposal of the timber and timber products and recovery of fines / penalties in all the States / UTs. except North-Eastern States. Such confiscated timber and timber products should be disposed off through open auction / sealed tender through the respective State Forest Department and the sale proceeds, after deducting the expenses, should be deposited with the concerned Central Government Department.

OBSERVATIONS AND RECOMMENDATIONS 


This I.A. has been filed by the Ministry of Finance seeking modification / clarification of para 34 of this Hon’ble Court’s order dated 15.1.1998 which prohibits redemption of confiscated timber to the person from whom illegal timber has been seized.
2.
The main submissions made in the application are that the seizure of smuggled goods is done under Section 111 or 113 of the Customs Act, 1962 and after confiscation the property vests with the Central Government under Section 126 of the said Act.   Pursuant the above direction of this Hon’ble Court, the Custom Department is neither able to file prosecution complaints in terms of Section 135 of the Customs Act, 1962 nor is in a position to redeem the confiscated timber / forest produce after recovery of fines etc. in accordance with the provisions of Section 125 of the said Act.   This Hon’ble Court’s order 15.1.1998 was issued in the context of the North-Eastern States and, therefore should not be made applicable for other States including the State of Tamil Nadu.  The Custom Authorities should be allowed to deal with the timber and timber products seized / confiscated outside the North-Eastern States as per the provisions of the Customs Act, 1962.  

Conclusions and Recommendations 

3.
This Hon’ble Court’s order dated 15.1.1998 was issued in the context of the North-Eastern States.  For the sake of convenience, the relevant portion of the order is reproduced below:   

“5. 
………………………………………….. ……………We have heard the amicus curiae, the learned Attorney General and leaned counsel for North-Eastern States.  In view of the report of the High Power Committee and taking into account the factors which require an order to be made by the Court for disposal of the felled timber and ancillary matters which are lying in the North-Eastern States, we consider it appropriate to make the following orders: …………………………… 

………..……………………………………………….34. 
   To ensure that timber / forest produce smuggled across the border may not be used as a cover for trade in illegal timber, it is directed that all such timber seized by Customs / Border Security Force should not be redeemed in favour of individuals who are smuggling it but should be confiscated and handed over to the concerned State Forest Department along with offenders, vehicles, tools and implements for prosecution under the relevant act.”
4.
From the above, it is seen that this Hon’ble Court’s order dated 15.1.1998 is applicable to the North-Eastern States only and not to other States / Union Territory.  The CEC, therefore, agrees with the contention of the Ministry of Finance, Government of India and is of the view that para 34 of the Hon’ble Court’s order dated 15.1.1998 will not apply to the timber seized by the Custom’s Department or Border Security Force outside the North-Eastern States.  However, in order to fetch realistic market price, it is desirable that such timber and timber products are sold through open auction / sealed tender through the State Forest Department and the sale proceeds, after deducting expenses, are deposited with the concerned Central Government Departments.   

5.
The CEC, therefore, recommends that I.A. No. 458 may be disposed off with the clarification that the Custom Department and the Border Security Force are at liberty to take appropriate action under the provisions of the Custom Act, 1962 for confiscation and disposal of the timber and timber products and recovery of fines / penalties in all the States / UTs.  except North-Eastern States (Arunachal Pradesh, Assam, Manipur, Meghalya.  Mizoram, Nagaland and Tripura).  However, such confiscated timber and timber products should be disposed off through open auction / sealed tender through the respective State Forest Department and the sale proceeds, after deducting the expenses, should be deposited with the concerned Central Government Department.   

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 29.8.2003

(M. K. Jiwrajka)

Member Secretary

Date:
02/09/2003

SLP NO.:
20070 / 1998 (From the judgement and order dated 02/ 09/1998 in OWP 504 / 1998 of the High Court of Jammu & Kashmir at Srinagar)

Date of hearing:
25/07/2003, 11/08/2003

Issues Dealt With:
Recommends that the Hon’ble J & K High Court’s impugned orders dated 2.9.1998 and 22.10.1998 be set aside and the PCCF, Jammu & Kashmir’s order dated 19.8.1998 by which the No Objection Certificates given in favour of the veneer mills found to be located within 8 KM from the demarcated forest area were cancelled be restored.

OBSERVATIONS AND RECOMMENDATIONS 

This SLP has been filed by learned Amicus Curiae, Mr. Harish N. Salve against the order dated 2.9.1998 passed by the Hon'ble High Court of Jammu & Kashmir, Srinagar in OWP No. 504 of 1998 whereby the Principal Chief Conservator of Forests  (PCCF) order dated 19.8.1998 regarding closure of the veneer mills  situated within 8 KM from demarcated forest was stayed.  The SLP was heard by this Hon’ble Court on 10.12.1998 when the impugned order and similar orders passed by the Hon'ble High Court of Jammu & Kashmir were stayed. For the sake of convenience, the operative part of the order is reproduced below: 

“Issue notice.  In view of the directions issued by this Court on 12.12.1996, the operation of the impugned order and similar orders made by the High Court of Jammu and Kashmir with regard to the matters covered by the order dated 12.12.1996 of this Court shall stay.” 

2.
Subsequently, this Hon’ble Court by order dated 9.9.2002 directed the Central Empowered Committee (CEC) to examine the matter raised in this Special Leave Petition.   For the sake of convenience, the operative part of the order is reproduced below:

“The Central Empowered Committee should examine the matter raised in this special leave petition.  A complete set of papers be sent to the said Committee.”

Pursuant to above, the Central Empowered Committee, after hearing the matter on 25.7.2003 and 11.8.2003 is submitting this report.  

BACKGROUND

3.
This Hon’ble Court by order dated 12.12.1996 in Writ Petition (Civil) No. 202 / 95 has inter-alia directed that no wood based industries would be allowed to operate in Jammu & Kashmir within a distance of 8 KM from the boundary of forest.   For the sake of convenience, the operative part of the order is reproduced below: 

“II) FOR THE STATE OF JAMMU & KASHMIR:

1. ……………………………….……….

2. ………………………………………

8.
    No saw mill, veneer or plywood mill would be permitted to operate in the State at a distance of less than 8 Kms from the boundary of any demarcated forest areas.  Any existing mill falling in this belt should be relocated forthwith.”

4.
No Objection Certificates were issued in respect of 37 veneer units on the understanding that these were situated beyond 8 KM of the demarcated forest area.  Subsequently out of the above, No Objection Certificates in respect of 15 units are cancelled after it was found that these units were actually located within 8 KM from demarcated forest area.  The following eleven units challenged the cancellation order in the Hon’ble High Court at Srinagar: 

i) M/s Kashmir Veneer Industries 

ii) M/s Jibran Manzoor

iii) M/s Kashmir Wood Products, through Ab. Salam 

iv) Denthoo Saw Mills, through Ali Mohd. Denthoo

v) M/s Khan Timber Traders

vi) M/s Four Star Veneer, Industries 

vii) Owais Wood Products, through Razia Mushtaq

viii) National Veneer Products

ix) Renzoo Traders, through Bashir Ahmed Renzoo

x) Kashmir Timber Traders

xi) M/s Hill Agro Industries 


5.
In OWP No. 504 / 98 filed by M/s Kashmir Veneer Industries (listed at serial no. 1 above), the PCCF's order dated 19.8.1998 by which the No Objection Certificate granted to the unit was cancelled,  was stayed by the Hon’ble High Court at Srinagar by order dated 2.9.1998.   For the sake of convenience, the operative part of the order is reproduced below:

“Notice returnable within two weeks.  Notice in the CMP also returnable within the same period.  A bare perusal of the impugned order reveals that the N.O.C. has been rescinded on the ground that the petitioner – Industrial Unit is located within eight Kilo Meters (8 K.M.).  My attention has been drawn to annexure B & H issued by the functionaries of the state indicating that the location of the Unit is beyond 8 Kms. 

In this back drop, operation of the impugned order shall stay till next date of hearing, subject to objections of the other side.  List as part heard in the week commencing from 21.09.1998.”  

6.
Further in Writ Petition No. 566 /98 filed by M/s Hill Agro-Industries (listed at serial no. 11 above), the Hon’ble High Court of Jammu & Kashmir at Srinagar by order dated 22.10.1998 stayed the cancellation of No Objection Certificate.  For the sake of convenience, the operative part of the order is reproduced below:

“…………….Keeping in view, the nature of controversy raised and the orders on record of the coordinate Benches of this court, the operation of the impugned order No. PCCF/Lease/NOC/1574-78 dated: 19.8.1998 is stayed for two weeks subject to objections of otherside.  The otherside is also free to seek amendment / modification of this order on proper motion.  The respondents will be free to take required action against the petitioner units as directed / indicated by the Appex Court Judgment of December 12, 1996, in Godavarma Thirmulkpas case (Civil Writ Petition No. 202 of 1995) in case petitioner Unit is infringing the directions / orders of the Apex Court so far as the same pertain to State of J&K.” 

7.
This Special Leave to Appeal (Civil) No. 20070 / 1998 has been filed by learned Amicus Curiae Mr. Harish N. Salve against the impugned order dated 2.9.1998 in which the following main grounds have been raised:

i) the contentions of the respondents that veneer units use agricultural produce and not forest produce is incorrect and untenable;

ii) this Hon’ble Court’s order dated 12.12.1996 is applicable to both saw mills as well as veneer mills.  The contention of the petitioners before the High Court that the Hon'ble Supreme Court’s order was applicable only to saw mills and not to veneer mills is incorrect;

iii) the granting of license for setting up of veneer mills within a distance of 8 KM from demarcated forest area was contrary to the directions of this Hon’ble Court;  

iv) the Hon’ble High Court has commited an error in issuing the order of stay in the matter, which is before this Hon’ble Court and also the fact this Hon’ble Court has issued a general direction that all matters regarding such issues would be dealt with only by this Hon’ble Court. 

8.
The following prayers have been made in the SLP:

i) grant special leave to appeal against the judgment and interim order dated 2.9.1998 passed by the High Court of Jammu and Kashmir at Srinagar in O.W.P.No. 504 of 1998; 

ii) grant ad-interim ex-parte stay to the effect and implementation of judgment and interim order dated 2.9.1998 passed by the High Court of Jammu and Kashmir, Srinagar in O.W.P. No. 504 of 1998, alongwith all other orders passed in relevant matters pending before the said High Court, till disposal of the instant petition by this Hon’ble Court; and 

iii) pass such other and further order as this Hon’ble Court may deem just and proper in the facts and circumstances of the case and in the interest of justice.  


Issues raised before the Hon’ble High Court 

9.
In the Writ Petition filed by M/s Kashmir Veneer Industries  before the Jammu & Kashmir at Srinagar against the Principal Chief Conservator of Forest’s order dated 19.8.1998, the following main issues have been raised :

i) the veneer units use poplar tree as raw material, which is an agricultural produce and not a forest produce;

ii) the distance of 8 KM from the demarcated forest area, as fixed by this Hon'ble Court’s order dated 12.12.1996 does not apply to the units set up within municipal limits;

iii) the cancellation order dated 19.8.1998 of the of the PCCF is erroneous because
a)  before passing the order the petitioner was not heard; 

b) the petitioner units is within Municipal limits;

c)  the issue of 8 KM does not apply to the units which comes within municipal limits;

d) Parimpora, where the units is situated, is hardly 7 KM from the main city centre and there are no forest around the area; and 

e) Hon'ble Supreme Court’s order does not govern veneer manufacturing units which use agricultural produce and not the forest produce.

10.
The matter was heard by the CEC during the hearing held on 25.7.2003 and 11.8.2003.  M/s Kashmir Veneer Industries remained absent in both the hearings.  The main submission made by the State of Jammu & Kashmir are as under:

i) the Hon'ble Supreme Court’s order dated 12.12.1996 has prohibited setting up of any saw mills, veneer saw mill or plywood units within a distance of 8 KM from the boundary of any demarcated forest area.   The order is applicable to veneer mills also.  Even the existing wood based units were required to be re-located.  No Objection Certificate granted by the Forest Department in favour of 11 veneer peeling units were cancelled vide PCCF order dated 19.8.1998 after it was established that these units are located within a distance of 8 KM from the boundary of a demarcated forest area;  

ii) the cancellation of the No Objection Certificate has been done on the basis of comprehensive report received from Divisional Forest Officer, Photo Interpretation Division,  who had carried out detailed exercise to identify the places which fall beyond 8 KM from the demarcated forest area.  Such areas were demarcated on the Survey of India topo-sheet after superimposing working plan maps and by drawing radial lines from the demarcated forest area.  Since the unit of M/s Kashmir Veneer Industries  and others were found within a radial distance from the 8 KM from the demarcated forest area, the No Objection Certificate issued to them were cancelled.  

Conclusions and Recommendations 

11.
A plain reading of the Hon'ble Supreme Court’s order dated 12.12.1996 makes it abundantly clear that the order is applicable to saw mills as well as veneer mills.  The contention of the Respondent No. 4 - M/s  Kashmir Veneer Industries, that the order is not applicable to veneer mills does not hold true.  Similarly, the contention that this Hon'ble Court’s order is not applicable to units situated inside  Municipal limits is not correct as no such exemption has given in the Hon’ble Supreme Court’s order dated 12.12.1996.  The CEC is, therefore, of the view that wood based industries whether saw mill, veneer mill or plywood situated within a distance of 8 KM from the boundary of the nearest demarcated forest in Jammu & Kashmir will not be allowed to operate pursuant to this Hon’ble Court’s order dated 12.12.1996 in Writ Petition (Civil) No. 202 / 95.  

12.
The identification of units located within a radial distance of 8 KM from the boundary of the nearest forest has been done by the Jammu & Kashmir Forest Department through Division Forest Officer, Photo Interpretation Division.  From the documents made available during the hearing it is seen that a detailed exercise was done by said division.  For this purpose, the Survey of India topographic map on 1:50,000 sale were used alongwith working plan maps showing the forest demarcation. After tracing the demarcated forest area and superimposing it on the Survey of India map,  radial lines were drawn to determine the area within 8 KM distance from the demarcated forest area.  The procedure used by the Jammu & Kashmir Forest Department is found to be correct.  

13.
In view of the above, the Committee of the view that M/s Kashmir Veneer Industries  and other similarly placed units which are located within a radial distance of 8 KM from the boundary of the nearest demarcated forest area are not eligible to function and therefore, the decision to cancel the No Objection Certificate vide PCCF order dated 19.8.1998 was correct and does not require any interference. 

14. This Hon’ble Court by order dated 12.12.1996 had directed that:

“This order will operate and be complied with by all concerned, notwithstanding any order at variance, made or which may be made hereafter, by any order at variance, made or which may be made hereafter, by any authority, including the Central or any State Government or any court (including High Court) or Tribunal.”

15.
In view of the above, the impugned Hon’ble High Court’s order dated 2.9.1998 and 22.10.1998 are contrary to this Hon’ble Court’s specific directions. 

16.
The CEC, therefore, recommends that this Hon’ble Court may please consider setting aside the Hon’ble High Court’s impugned orders dated 2.9.1998 and 22.10.1998 and restore the PCCF, Jammu & Kashmir’s order dated 19.8.1998 by which the No Objection Certificates given in favour of the veneer mills found to be located within 8 KM from the demarcated forest area were cancelled. 

The Hon’ble Supreme Court may please consider the above recommendations and may please to pass appropriate orders in the matter. 

Dated  2.9.2003 

(M. K. Jiwrajka)

                                                                                                                            Member Secretary

Date:
04/09/2003

I.A. No.:
864 and 865 

Date of hearing:
11/08/2003 and 25/08/2003

Issues Dealt With:
Recommends relaxation of order dated 14.2.2000 in I.A. No. 548 and granting conditional permission for use of 9.878 ha. forest land in Ratapani Wildlife Sanctuary by the Municipal Corporation, Bhopal.

Observations and Recommendations 

These I.A.’s have been filed by Municipal Corporation, Bhopal seeking this Hon'ble Court's approval for use of 9.878 ha. forest land falling in Ratapani Wildlife Sanctuary, Bhopal in Madhya Pradesh.  The matter was heard on 14.7.2003 when this Hon'ble Court passed the following order:

"…………………………………………………………………………..Let these I.As be forwarded to the C.E.C. which shall send its recommendations to this Court within a period of eight weeks.”  
2.
Pursuant to above directions of this Hon'ble Court these I.A.s were examined by the CEC and this report is being submitted. 

BACKGROUND

3.
This Hon'ble Court by order dated 14.2.2000 in I.A. No. 548 has prohibited felling of trees, grasses etc. in National Parks and Sanctuaries.  For the sake of convenience, the operative part of the order is reproduced below:

"…………………………………………………………………Issue notice to all the respondents.  In the meanwhile, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind-fallen trees, drift wood and grasses, etc. from any National Park or Sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-states, the operation of the same shall stand immediately stayed.  ………………………………………………."

Subsequently, the word “forest” was deleted by this Hon’ble Court by order dated 28.2.2000.

4.
Further, this Hon'ble Court by order dated 13.11.2000 in Writ Petition (Civil) No. 337 / 1995 had directed that no de-reservation of National Parks / Sanctuary shall be effected.  

5.
This Hon’ble Court by order dated 9.5.2002 in W.P. (C) No. 337/95 had passed the following order:

"…………………………………………………………………..I.A.Nos. 15, 17, 20 22, 23, 24 and 25 be firest placed before the Standing Committee of the I.B.W.A. for its consideration.  In the meantime, no permission under Section 29 of the Wild Life Act should be granted without getting the approval of the Standing Committee.  

List the matter come up in August, 2002.  ……………………………………………"


6.
Pursuant to above orders, approvals under the Forest (Conservation) Act, 1980 (hereinafter referred as the FC Act) for use of forest land falling within National Park or Sanctuary, are accorded only after obtaining prior permission of this Hon'ble Court.  For example, approval for felling of trees for laying transmission line through the Rajaji National Park was given under the FC Act only after this Hon’ble Court had given permission to the project on the condition that Rs. 50 crore would be deposited by the Power Grid Corporation Ltd. for protection and conservation of the National Park.  Similar procedure was adopted for Water Supply Scheme involving Shettihalli Wildlife Sanctuary, Karnataka and laying optical fibre through Mount Abu Sanctuary, wherein approvals under the FC Act were accorded by the MOEF after the projects were permitted by this Hon’ble Court and Rs. 15 crore and Rs. 17 lakhs were deposited by Karnataka Nirwari Nigam Ltd. and Bharat Sanchar Nigam Ltd. respectively.  

Kolar Water Supply Project 

7.
The State of Madhya Pradesh is implementing the Kolar Water Supply Augmentation Project to provide drinking water to the residents of Bhopal and adjoining area with an estimated project cost of Rs. 111 crore.  The Project involves use of 15.394 ha. forest land in Sehore, Raisen and Bhopal districts out of which  9.878 ha. forest land falls within Ratapani Wildlife Sanctuary.                               The project involves felling of 7,410 trees consisting of 3,297 teak trees and 4,113 miscellaneous trees out of which 4,290 trees lie in Ratapani Wildlife Sanctuary. 

8.
The Municipal Corporation, Bhopal decided to execute Kolar Water Supply Augmentation Project during November, 1997.  Based on the project report prepared in June 1998, a loan of Rs. 77.51  crores was sanctioned by HUDCO during September, 1998 with the condition that the State of Madhya Pradesh will provide counter-guarantee for repayment.  In March, 1999 the project was approved by the State Government after which in June, 1999 the tenders were invited which were subsequently approved in October, 1999.  In May, 2001, the counter-guarantee for the loan repayment was given by the State Government and in February, 2002 work orders were issued to the selected contractors.  Presently 34 MGD water is being supplied to Bhopal city from Kolar Dam.  After completion of the project the availability of water to Bhopal would be enhanced to 44 MGD.  

9.
The total land required for the project is 29.044 comprising 15.394 ha. forest land, 10.4 ha. private land and 3.250 ha. revenue land.  The forest land is required for construction of raw water pump house (0.960 ha.), raw water pumping main (5.388 ha.), water treatment plant (3.0 ha.) clear water pump house 0.240 ha.,  clear water pumping main (2.389 ha.), break pressure tank (0.20 ha.) and gravity main (3.217 ha.).

10.
About 1.60 metre diametre pipeline parallel to the existing pipeline will be laid for transmitting water from Kolar Dam to Bhopal, For laying the pipeline 6.5 metre wide strip of forest along the road is required.  The pipeline is proposed to be laid parallel to the existing pipeline on the other side of the road.   The total length of the pipeline is 24 KM out of which 5 KM will be passing through the forest area. The projected demand of drinking water upto the year 2016 is expected to be fulfilled by the project and an estimated population of about 26.5 lakh is likely to be benefited.  The total cost of the project is Rs. 111 crore and is expected to be completed within a period of 18 months.  Non-forest land for undertaking Compensatory Afforestation has been identified and a detailed Compensatory Afforestation Scheme has been prepared.

11.
During the hearing by the CEC on 11.8.2003 and 20.8.2003, the Counsel appearing for the applicant stated that since no alternative site to undertake the project is possible therefore, it may be treated as a site specific project. No revenue or private land is available adjoining the dam on which the project could be undertaken.  Efforts have been made to design the route of the pipeline in such a way that minimum possible forest land is required.  The project is absolutely necessary to meet drinking water requirement of the people of Bhopal and is, therefore, in public interest.  In view of the importance of the project, the forest land falling within Ratapani Wildlife Sanctuary may be allowed to be used.   

Site visit by the CEC

12.
Shri P. V. Jayakrishnan, Chairman, CEC and Shri Valmik Thapar, Member, CEC visited the project area on 16.8.2003.  During the site inspection, detailed discussion were held with the concerned officials of the State Government / Project Authorities.

Observations and Conclusions 

13.
Based on the site visit, discussions held with the concerned officials of the State Forest and the project authorities and the submissions made during the hearings, following observations / conclusions are made by the CEC:

i) Ratapani Wildlife Sanctuary occupies an area of about 906 sq. km in Raisen and Sehore districts of Madhya Pradesh and forms an important catchment area on the North bank of the river Narmada and is rich in wildlife.  It is an important breeding habitat for wildlife including the tigers. The area is proposed to be included by the MOEF under the Project Tiger.  Recently, about three tiger cubs were abandoned by a tigress due to disturbance in the area.  These were picked up the villagers / forest staff and are presently kept in Vanvihar / Zoo at Bhopal; 

ii) the Sanctuary includes the World Heritage site such as pre-historic Bhimbethka caves and several other sites of archaeological importance such as Ginnorgarh Fort, Prisoners of War Camp etc. These sites are not very far off from the project site. 

iii) Earlier in 1983, a drinking water pipeline was constructed from Kolar Dam to Bhopal through the same area for which no approval under the FC Act was taken from the MOEF;    

iv) the project is in public interest and appears to be site specific as no alternate route is feasible. The involvement of forest land within Ratapani Wildlife Sanctuary also appears to be inevitable;   

v) since the project involves use of 15.394  ha. forest land out of which 9.878 is in Ratapani Wildlife Sanctuary, before commencing the work the State Government should have taken prior permission of this Hon’ble Court in view of this Hon’ble Court’s order dated 14.2.2000 in I.A. No. 548.   However, no such approval / permission was sought / obtained although the entire exercise of project preparation, appraisal, sanction and administrative approvals, calling of tender, approval of the tender, counter-guarantee for payment of loan, issue of work order etc. for implementation of the project had been undertaken between November, 1997 to February, 2002.  During the visit it was mentioned by the project authorities that they were under the impression that no approval under the FC Act would be required as the forest area was already diverted for the original project in 1983-84.  Similarly, they were not aware of the requirement of obtaining Hon’ble Court’s approval; 

vi) the Kolar Dam Water Supply Augmentation Project will have adverse impact on the wildlife and the habitat of the sanctuary as the pipeline will cause fragmentation of the wildlife habitat at several places and degradation of the nearby habitat.  Although, physically only about 10 ha. of sanctuary area is proposed to be diverted for the project, it will cause degradation of habitat in a much larger area as large number of labourers will have to be employed and a number of activities will take place in the area during the construction phase

vii) in order to mitigate the adverse effect on wildlife and the habitat, while implementing the project, a number of measures such as chain link fencing of the area, habitat improvement by creating new water sources, strengthening of protection, habitat restoration through plantation of native trees, pasture development, development of suitable corridors for easy and undisturbed movement of wildlife etc. will be necessary.  As per estimates prepared by the Chief Wildlife Warden, Madhya Pradesh, an amount of Rs. 4.60 crore would be required for this purpose;  

viii) the work on the water supply project had already been started and the contractors namely, M/s Larsen and Toubro has constructed its site office within the Ratapani Wildlife Sanctuary, which is in violation of this Hon’ble Court’s order dated 14.2.2000.  The construction work along the proposed alignment of the pipeline had already started in the non-forest area.  An advance of Rs. 3.00 crore had already been paid to the contractors.  For construction of break pressure tank, work has already been commenced inside the sanctuary and the excavated waste material had been dumped at an adjacent site in the sanctuary.  No valid explanation for undertaking the work in violation of FC Act as well as this Hon’ble Court’s order dated 14.2.2000 was given by the Project Authorities to the Committee.  It is unfortunate that like many other projects this project has also placed before this Hon’ble Court a fait accompli situation;  

ix) the possibility of laying the proposed pipeline along the existing pipeline at a short distance away was explored by the Committee as this would prevent felling a large number of trees. The possibility of laying the pipeline along the entire stretch on RCC piers was also considered by the Committee.  The concerned State Government officials have opined that technically both the options are not feasible.  The main reason given by them are that:

a) the existing pipeline would carry water upto a pressure of 16 Kg/cm2 and in case of any leak in the pipeline, the adjoining pipeline may be damaged due to water spouting with high pressure.  The ground strata being rocky, digging of trenches would require blasting, which may damage the existing pipeline.  In view of the above, the laying of new pipeline adjoining the existing pipeline was not found feasible; and    

b) the use of piers to support the pipeline was not possible as the benefit of using the gradient / gravity by laying the pipes underground was found feasible.  The option of using piers would also result in substantial increase in the cost which would make the project financially unviable.  Pipelines supported by piers ranging from the height of 1-5 metres in the forest and through the wildlife sanctuary would destroy the landscape and the whole structure would become an eyesore in the sylvan surroundings, and therefore not desirable.     

Recommendations 

14.
After considering the issue in totality and in view of the necessity of the project which is public interest, the Committee recommends that this Hon’ble Court, in relaxation of order dated 14.2.2000 in I.A. No. 548, may consider granting permission for use of 9.878 ha. forest land falling within Ratapani Wildlife Sanctuary, on the following conditions: 

i) the project authorities will deposit in advance an amount equivalent to 5% of the project cost or the revised project cost, whichever is higher, to compensate for the use and damage that would be caused to the habitat in the sanctuary.  The money should be deposited in the Compensatory Afforestation Fund to be set up by the MOEF pursuant to this Hon’ble Court’s order dated 30.10.2002 in I.A. No. 566.   The income accruing from the above amount may be used for protection and conservation works in and around Ratapani Wildlife Sanctuary, Bhimbethka World Heritage site etc. on perpetual basis.  For this purpose, a scheme proposed for Rajaji National Park by  the CEC for utilising Rs. 50.0 crore deposited by the Power Grid Corporation pursuant to this Hon’ble Court’s order dated 3.10.2002 in I.A. No. 634, 635, 697 and 698 may please be considered, a copy of which is annexed hereto at Annexure-A; 

ii) the project has been already commenced and is being implemented in non-forest as well as in the forest area falling inside the sanctuary without statutory approvals and without permission of this Hon’ble Court.  It is unfortunate that time and again the project proponents by deliberate action or design proceed with the execution of the project without obtaining mandatory statutory approvals and in the present case without even seeking permission of this Hon’ble Court as required in view of the order dated 14.2.2000.  This is being done with the hope and confidence that once the implementation of the project has commenced and contracts have been executed all the statutory approvals / permissions would automatically be granted otherwise public money would be wasted.  This is an extremely serious trend being adopted which indicates the casual and cavalier approach of the concerned Project Authorities / State Governments.  It has, therefore, become necessary that responsibility for violation of the FC Act and this Hon’ble Court’s order dated 12.12.1996 and 14.2.2000 should be fixed and action against the erring officials should be taken in a time bound manner.  An Action Taken Report in this regard should be filed by the State Government through the Principal Secretary, Forests within a period of three months; and 

iii) that after this Hon’ble Court grants permission to the project, formal mandatory statutory clearances under the FC Act etc. shall be obtained by the Project Authorities / State Government from the MOEF and any other conditions that may be imposed while granting such clearances and the same would be in addition to the conditions which may be imposed while granting permission by this Hon’ble Court.    

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 4.9.2003

(M. K. Jiwrajka)

Member Secretary

Date:
08/09/2003

I.A. No.:
757  

Date of hearing:
24.2.2003, 4.3.2003, 3.6.2003, 9.7.2003 and 21.8.2003

Issues Dealt With:
Recommends that the MOEF notify the Mount Abu as eco-sensitive area under the Environment (Protection) Act, 1986 within a period of two months and final notification within a period of six months; construction work of any type not allowed; constructions done in violation of this Hon’ble Court’s order dated 9.5.2002 should be demolished in a time bound manner.

OBSERVATIONS AND RECOMMENDATIONS 

This I.A. has been filed by learned Amicus Curiae seeking appropriate orders from this Hon'ble Court to prevent indiscriminate destruction of forests in and around Mount Abu in Rajasthan.  The main issue raised in the I.A. is that Mount Abu is an eco-sensitive zone in the Aravalli Hilll Range having about 328 sq. km forest area.  Rampant commercialisation and indiscriminate construction activity going on in the area is causing destruction of the forest in particular and the deterioration of the environment in general.   The State Government has failed to take effective steps for the conservation and protection of the forest and the environment.   Due to rampant destruction of forest, there has been a perceptible change in the climatic condition of the area resulting in erratic rainfall.  Urgent effective steps need to be taken to protect the environment by declaring Mt. Abu and adjoining area as an eco-sensitive zone.    

2.
Following prayers have been made in the I.A. :

(a) direct the union of India to take steps to declare Mount Abu as an “eco-fragile” area, and to set up a Committee under the Environment (Protection) Act, 1988 so as to do all that is necessary to protect the environment of this area; 

(b) direct the State of Rajasthan and its officers and in particular the Deputy Conservator of Forest or any other officer in charge of the forest in the area to immediately conduct a survey and report on the forest cover in the area of Mount Abu irrespective of whether the land in classified as forest or non-forest;  

(c) direct the State of Rajasthan and its officers particularly to the Collector in charge of the area not to grant or renew any lease of the property in Mount Abu till the survey is conducted and orders thereon passed by this Hon’ble Court;  

(d) direct the State of Rajasthan including the Conservator of Forest in charge of the area to ensure that there is no felling of trees whatsoever in Mount Abu without leave of this Hon’ble Court;  

(e) pending consideration of this matter relating to declaration of Mount Abu as an eco-fragile area, restrain the State of Rajasthan, its officers, servants and agents from sanctioning any building or construction activity; and  

(f) pass any other further orders as this Hon’ble Court may deem fit and proper.

3.
The I.A.  was heard on 9.5.2002 when this Hon'ble Court passed the following order:

"Counsel for the Union of India states that this application will be placed before the Expert Committee for its consideration.  In the meanwhile no further building plans or construction shall be sanctioned by any authority.  List in August, 2002."
4.
Pursuant to this Hon'ble Court's order dated 9.5.2002, the present I.A., alongwith other related I.A.’s were referred to the Central Empowered Committee for examination and giving its recommendations.  After hearing the matter during the hearings fixed on 24.2.2003, 4.3.2003, 3.6.2003, 9.7.2003 and 21.8.2003, the present report is being submitted. 

5.
During the hearing held on 4.3.2003, the representative of Rajasthan Forest Department stated that the Forest Department is of the view that it would be desirable to declare Mount Abu as an eco-sensitive zone under the Environment (Protection) Act, 1986.  This would help in protecting the environment and forest in the area and would ensure development of the area in a sustainable manner with proper environmental safeguards.  It was informed that the Forest department has submitted a proposal in this regard to the State Government on which the State Government’s decision is awaited.  

6.
Mr. A. D. N. Rao, the counsel appearing for MOEF stated that the proposal to declare Mount Abu as an eco-sensitive zone was placed before the Expert Committee on ecological sensitive area (Mohan Ram Committee) during its meeting held on 29.5.2002.   The Committee recommended that the State of Rajasthan should formulate a detailed proposal to declare Mount Abu as an eco-sensitive zone.  No formal proposal in this regard has so far been received from the State of Rajasthan.  The matter was further discussed by the Expert Committee during its meeting held on 3rd March, 2003 and as per the decision taken during the meeting, the Expert Committee was scheduled to visit Mount Abu to assess the ground situations and to formulate its recommendations.   The MOEF would take a view on the I.A. after the Expert Committee submits its report.  

7.
During the hearing, the State Government was asked to confirm whether any construction activities is continuing in the area in violation of the Hon’ble Court’s order.  During hearing held on 3.6.2003 and 9.7.2003, the MOEF sought time to give its response on the I.A. on the plea that the Mohan Ram Committee report is still under its consideration and a decision on it would be taken in due course.  

8.
During the hearing held on 21.8.2003, the representative of the State Forest Department stated that a proposal has been submitted to the State Government where it is still pending and the matter is being actively pursued by the Forest Department.

9.
The representative of the MOEF stated that the Mohan Ram Committee's report on Mount Abu with a recommendation that it should be declared as an eco-sensitive zone, has been received and a copy of the same has been made available to the CEC.  The DFO, Mount Abu has submitted a draft proposal to the Mohan Ram Committee as well as to the State Government.  After refinement of the proposal and delineation of the outer boundary of the proposed eco-sensitive area is done, the MOEF will take a formal view on the proposal.  However, the formal proposal in this regard is still awaited from the State of Rajasthan.    

10.
During the course of the hearing, Amicus Curiae Sh. Siddhartha Chowdhary stated that in blatant violation of Hon’ble Supreme Court’s order dated 9.5.2002, large scale construction activity is continuing openly in Mount Abu.  The construction is continuing even adjoining the Dilwara Temple complex.  No action is being taken by the State Government to stop the illegal construction to implement this Hon'ble Court's order. The learned Amicus Curiae has received a number of complaints in this regard from reliable and public spirited persons.  If immediate steps are not taken to stop the construction, irreparable damage would be caused to the area and declaration of the area as an eco-sensitive zone will not serve any purpose.  The Committee had expressed serious concern about continuing construction activities in violation of this Hon’ble Court’s order, however, the State Government has not taken any effective steps to prevent the same.  According to the MOEF some construction work, especially renovation of old houses is reported to be going on within the city limits for which no approvals have been given. 

Report of the Expert Committee 


11.
The Expert Committee on eco-sensitive area constituted by the MOEF under the chairmanship of Prof. H. Y. Mohan Ram, Delhi University, after undertaking site visit of the area on 17.4.2003 has submitted its report.  As per the report, the main observations made by the Committees that  Mount Abu is the oldest mountain ranges in the Aravallis with altitude varying between 300 m to 1722 meters,  most of the area of Mount Abu has been declared as a Wildlife Sanctuary except the Mount Abu Municipal area and other small villages,  due to deforestation the temperature in the area has increased significantly and the rainfall has also become erratic, therefore water harvesting schemes should be planned in the area, many of the buildings in the Mount Abu city are in dilapidated conditions and the Committee also saw new constructions which are stated to be illegal.  The proposal prepared by DFO, Mount Abu for notifying Mount Abu as Eco-sensitive Zone is accepted in principle.  After necessary modification, revised proposal will be circulated to all the members and their expert comments would be considered before notifying the area as an eco-sensitive zone.  
Observations and Recommendations 

12.
After examining the issues raised in the I.A., views of the Rajasthan Forest Department, MOEF and report of the Expert Committee it is seen that there is a general consensus to declare Mount Abu as an eco-sensitive area. However, due to procedural delays, formal decision not been taken so far, although the matter is under active consideration of the State of Rajasthan as well as the MOEF for more than 15 months.  Meanwhile, illegal construction work appears to be continuing in and around Mount Abu in flagrant violation of this Hon'ble Court's order dated 9.5.2002.   A jaundiced view appears to have been taken by the municipal authorities that since the Hon'ble Court’s order prohibits sanction of building plans for construction, any construction done without sanctioned plan does not violate this Hon’ble Court’s order.  

13.
In view of the above, the CEC recommends that:

i) the MOEF should issue draft notification to notify the Mount Abu as eco-sensitive area under the Environment (Protection) Act, 1986 within a period of two months.  The process of issue of final notification should be completed without a period of six months thereafter; 

ii) meanwhile, as already directed by this Hon'ble Court by order dated 9.5.2002, construction work of any type, including construction without sanctioned plan, should not be allowed; 

iii) a Committee consisting of District Magistrate, Divisional Forest Officer and representative of the Municipal Board should carry out detailed survey to identify the fresh constructions done in the area after 9.5.2002 in violation of this Hon’ble Court’s order and file an affidavit within four weeks; 

iv) constructions done in violation of this Hon’ble Court’s order dated 9.5.2002 should be demolished in a time bound manner; 

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 8.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
10/09/2003

IA Nos.:
193, 585, 551 & 147 

Date of Hearing:
25/02/2003, 22/08/2003

Issues Dealt With:
Recommends dismissal of all I.A.s

OBSERVATIONS AND RECOMMENDATIONS 

I)
I.A. No.193

I.A. No. 193 has been filed by Shri Meghraj Singh and 39 other saw mill owners of U.P. against closure of their units pursuant to this Hon'ble Court's order dated 4.3.1997 by which all the unlicensed saw mill in the Uttar Pradesh were directed to be closed down.  The main plea raised in the application is that the applicants are poor carpenters, some of whom are operating saw mills upto 10 HP or one HP with the help of diesel engine.  Their units have wrongly been closed by the State of U.P. in purported compliance to this Hon'ble Court's order dated 4.3.1997.  As per Section 12 of the Saw Mill Rules they do not require a saw mill license and therefore their units should not have been closed down.   

2.
The I. A was heard by the Central Empowered Committee on 22.8.2003 when none appeared for the applicant.  Since the applicant saw mills did not have valid licenses as on 4.3.1997, pursuant to Hon’ble Court’s order dated 4.3.1997, they were required to be closed down.  The action taken by the State of U.P. to close the applicant’s units was therefore correct and does not need any interference.

3.
In view of the above, the CEC recommends that I.A. No. 193 may please be dismissed.

II)
I.A. No. 585

4.
I.A. No. 585 has been filed by All Manipur Saw Mills Owners Welfare Association, Manipur for grant of license to the members of the applicant association.  The I. A. was heard on 25.2.2003 and 22.8.2003, when none appeared for the applicants.  No issue has been raised in the application which requires any modification / clarification of the orders of this Hon’ble Court.  The Counsel for the State of Manipur Mr. Nobin Singh, Advocate, opposed the application and stated that saw mill license have been cancelled pursuant to this Hon’ble Court’s order dated 15.1.98.

5.
In view of the above, the CEC recommends that I.A. No. 585 may please be dismissed.

III)
I.A. No. 551 of 1999

6.
I.A. No. 551 has been filed by M/s Achhe Miyan against the closure of his saw mill license by the U.P. Forest Department pursuant to this Hon’ble Court’s order 4.3.1997.  The main issue raised in the application is that the applicant was running the saw mill using 10 HP motor.  As per the provisions of the U.P. Establishment and Regulation of Saw Mills, 1978, saw mill which are located beyond 80 KM from the boundary of the nearest forest do not require a saw mill license.  The applicant did not need license as it was beyond 80 KM from the boundary of the nearest forest.  Further, as per the amended Rules dated 26.6.1998, he is eligible for grant of a saw mill license since his application was not decided within a period of 60 days by the Forest Department. The applicant saw mill should, therefore, be granted license and allowed to operate.   

7.
As per this Hon’ble Court’s order dated 4.3.1997 all unlicensed saw mills in the State of U.P. were required to be closed.  The applicant saw mill, which did not have a valid license, was therefore required to be closed.  During the hearing held on 22.8.2003, the representative of the Forest Department stated that the applicant saw mill is situated within a distance of 80 KM from the nearest forest area and therefore requires license under the Saw Mill Rules.  Further, this Hon’ble Court by order dated 29.4.2000 has stuck down the amendment Saw Mill Rules.  

8.
The I.A. was heard on 25.2.2003 and 22.8.2003, when none appeared for the applicants.  

9.
In view of the above, the CEC recommends that I.A. No. 551 may please be dismissed.

IV)
I.A. No. 147 of 1997

10.
I.A. No. 147 has been filed by Aara Machine Mazdoor Union, U.P. against closure of applicant’s saw mills by the U.P. Forest Department pursuant to this Hon’ble Court’s order 4.3.1997 which prohibits operation of any unlicensed saw mills, in U.P.  During the hearing held on 25.2.2003 the main issue raised by the applicant was that they were small saw mills using less than 3 HP hence do not require saw mill license.  Further, they are located more than 80 KM from the boundary of the nearest forest, therefore they are exempted from obtaining licenses, as provided in U.P. Saw Mill Rules.  During the hearing held on 22.8.2003, the representative of the U.P. Forest Department stated that applicant saw mills are situated within a distance of 80 KM from the nearest forest and  therefore, require a license under the Saw Mill Rules.   

11.
After examining the issues raised in the application and the views of the U.P. Forest Department, it is seen that the applicant saw mills did not have valid license as on 4.3.1997 and therefore, pursuant to this Hon’ble Court’s order dated 4.3.1997 they were required to be closed down.   

12.
Under the Saw Mill Rules, the applicants are not exempted from the requirement of having a saw mill license.  The action taken by the U.P. Forest Department to close the saw mills pursuant to this Hon’ble Court’s order dated 4.3.1997 was in order and does not need any interference.  

13.
In view of the above, the CEC recommends that I.A. No. 147 may please be dismissed.

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

 (M. K. Jiwrajka)

Member Secretary

Dated 10.9.2003

Date:
10/09/2003

IA Nos.:
390, 529 and 120

Date of hearing:
24/02/2003, 25/02/2003, 21/08/2003, 22/08/2003

Issues Dealt With:
Recommends dismissal of all I.A.s

OBSERVATIONS AND RECOMMENDATIONS 

I)
I.A. No. 390

I.A. No. 390 has been filed by Sh. P. K. Manohar, Advocate through learned Amicus Curiae seeking directions in respect of Meghalaya, Nagaland and Manipur especially regarding HPC cleared timber, working of woodbased industries and felling of trees from District Council area.  Subsequently, this Hon’ble Court by orders dated  15.1.1998 and 12.5.2001 has issued detailed directions to regulate felling of tree, implementation of Working Plans, transportation of timber, regulating felling in the forest belonging to District Councils and related matters. 

2.
During the hearing held on 21.8.2003, the learned Amicus Curiae Mr. Siddhartha Chowdhary sought permission to withdraw the I.A. as in view of the subsequent orders passed by this Hon’ble Court’s, it has now become infructuous.

3.
The CEC recommends that I.A. No. 390 which has now become infrcutuous, may please be dismissed as withdrawn. 

II)
I.A. No. 529 of 2000

4.
This I.A. has been filed by Mussorie Estate Owners Association against this Hon’ble Court’s order dated 12.12.1996. The main issue raised in the I.A. is that pursuant to the Hon’ble Court’s order dated 12.12.1996, an Expert Committee was to be constituted by each of the State Governments including the State of Uttar Pradesh to identify areas which are forest for the purposes of applicability of the F.C. Act.  Either the Expert Committee has not been constituted or has not served and submitted its report to the Hon’ble Court.  The applicant association Members are having their houses in Mussorie, which could not be repaired or renovated as the said area is being treated as forest land by the State Authorities.  The non submission of the report is causing irrepairable loss to the applicants.   

Conclusions and Recommendations 

5.
Pursuant to para 5 of the Hon’ble Court’s order 12.12.1996, the State of U.P. had constituted the Expert Committee to identify forest area in the State of U.P.   The Expert Committee has already submitted its report, which has been placed before this Hon’ble Court by the State of Uttar Pradesh through an affidavit.  

6.
The hearing of the I.A. was fixed on 25.2.2003 and 21.8.2003, however the applicant did not attend the hearing.  No issue has been raised in the application which requires modification / clarification of this Hon’ble Court’s order.  

7.
The Committee, therefore, recommends that I.A. No. 529 of 2000 may please be dismissed.  

III) I.A. No. 120

8.
I.A. No. 120 has been filed by Sh. Bachi Singh Rawat regarding permits granted to the right holders for felling of trees in the hill region in Uttranchal (bifurcated from the State of U.P.).  During the forest settlement carried out around 1910, the rights of the villagers such as grazing rights, supply of timber, fuel wood, grasses etc. were recognised.  Felling of trees in hilly areas of U.P. has been banned by the Hon’ble Court by order dated 12.12.1996 which has adversely  affected enjoyment of the rights by the rights holders.

9.
The applicant has sought permission to intervene in the Writ Petition and to make submissions in favour of right holders.  

10.
Subsequently, this Hon'ble Court by order dated 8.5.1997 has permitted felling of trees to meet the bonafide requirements of the villagers specially whose rights are recorded in the hill area of U.P. Since the relief sought by the applicant has already been granted by this Hon’ble Court by order dated 8.5.1997, this I.A. has become  infructuous. 

11.
The hearings were held on 25.2.2003 and 22.8.2003 however, none appeared for the applicant. 

12.
In view of the above, the CEC recommends that I.A. No. 120 may please be dismissed.  

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

 (M. K. Jiwrajka)

Member Secretary

Dated 10.9.2003

Date:
10/09/2003

I.A. Nos.:
811, 812, 785, 805, 806, 807, 808, 809 and 810

Date of Hearing:
21/01/2003, 22/08/2003

Issues Dealt With:
Recommends that these I.A.s relating to North East be dismissed

OBSERVATIONS AND RECOMMENDATIONS 

(I)
IA No. 811 - 812

These IA's have been filed by M/s Sree Ma Saw Mill, Assam against the High Power Committee (HPC) order dated 22.4.2002 by which the license of the applicant saw mill has been cancelled for the reason that complete details sought by the HPC were not received before the cut off date fixed by this Hon'ble Court by order dated 15.1.1998 and 1.5.2000.

2.
The main issue raised in these IA's is that the additional details sought by the HPC were furnished by the applicant saw mill to the concerned Range Forest Officer of Assam Forest Department on 8.1.1998 i.e. before the cut off date fixed by this Hon'ble Court. These details were forwarded by the concerned Conservator of Forest to the Chief Conservator of Forest, Assam on 22.1.1998 and were subsequently received by the HPC. The HPC had sought the details from the applicant saw mill through the State Government. Since the details were made available to the Assam Forest Department before the cut of date fixed by the Hon'ble Supreme Court, applicant saw mill should not be made to suffer on account of any delay which is attributed to the State Forest Department. No illegalities were found against the applicant saw mill as it was cleared to process its inventorised stock by the HPC by order dated 1.4.1998. In respect of M/s Modern Timber Saw Mill, HPC by order dated 27.12.2001, has cleared the said unit for the reason that it had sent the required details directly to the HPC prior to 15.1.1998. Since the applicant saw mill is also similarly placed the same benefit may be given to the applicant saw mill.

3.
The case of the applicant saw mill is identical to those in IA No. 765 to 770 of 2002 in which the documents / details sought from the applicant wood-based industries were not received by the HPC by the cut off date fixed by the Hon'ble Supreme Court by order dated 15.1.1998 and 1.5.2000. The decision of the HPC to cancel the licenses of applicant wood-based industries has been upheld by this Hon'ble Court by order dated 17.4.2003. From the documents made available by the applicant, it is clearly established that complete details sought by the HPC were not received by it before the cut of date fixed by this Hon'ble Court by order dated 15.1.1998 and 1.5.2000 i.e. before 15.1.1998. The applicant saw mill is therefore not eligible for grant of license.

4.
The plea of the applicant saw mill that it should also be cleared on the same ground on which M/s Modern Timber Saw Mill was cleared by the HPC by order dated 27.12.2001 is not acceptable. In the case of M/s Modern Saw Mill, the details were sent to the HPC through speed post much before 15.1.1998 i.e. cut off date fixed by the Hon'ble Court. In the case of the applicant saw mills the details were sent to the HPC after 15.1.1998. Beside as per the original inventory submitted by the unit, the overall recovery was 91.36% as against the recovery norms of 75% fixed by the HPC. While submitting the additional information, revised production figures were given by the applicant saw mill on the plea that earlier incorrect production figures were given. The revised production figures are at variance with the earlier figures. In view of above, the cut off date fixed by his Hon'ble Court, which can not be extended by the HPC, has to be strictly complied with.

5.
In view of above, the CEC is of the opinion that the decision taken by the HPC to cancel the license of the applicant saw mill for the reason that inventory details were not received by it before the cut off date fixed by the Hon'ble Court was correct and does not require any modification. The CEC therefore recommends that IA Nos. 811 and 812 may please be dismissed.  

(II)
I.A. No. 785

6.
This I.A. has been filed by M/s Super Saw Mill, Assam against HPC’s order dated 24.4.2002 by which the license of the applicant wood based unit was cancelled.  The main issues raised in the I.A. are that: 

i) HPC by its order dated 20.7.1998 had penalised the units for use of 21.67 cu.m unaccounted timber.  After depositing the penalty amount an appeal was filed before the HPC for waiver of the penalty and grant of license to the saw mill placing reliance on the Hon’ble Court’s order dated 1.5.2000.  However, the appeal had been rejected by the HPC on the technical ground that details sought by the HPC were not received by 15.1.1998, the cut off date fixed by the Hon’ble Court.  

ii) The applicant had made available all the details sought by the HPC before 15.1.1998.  The applicant should not have been held responsible for any delay taken place at the State Government level.  Since the detail were made available by the applicant saw mill before the cut off date of 15.1.1998, the HPC should have disposed of the appeal on merit and allowed the unit to operate. 

iii) The HPC’s order dated 22.4.2002 by which the applicant saw mill’s licenses has been cancelled should be set aside and the applicant should be allowed to run its saw mill after grant of license. 

7.
From the perusal of document it is seen that the unit was penalised for use of unaccounted timber by the HPC.  The appeal filed by the unit for grant of license had been rejected by the HPC on the ground that the complete details were not made available to the HPC before the cut off date fixed by the Hon’ble Court by order dated 15.1.1998 and 1.5.2000. 

8.
The Hon’ble Court in I.A. No.765 to 770 of 2002 has already held that units whose detailed were not received by the HPC before the cut off date fixed as 15.1.98 by this Hon’ble Court are not eligible for grant of license.  

9.
Moreover, the applicant saw mill was found to be involved in use of unaccounted timber for which it was penalised by the HPC.  Pursuant to para 14 of this Hon’ble Court’s order dated 15.1.1998, the HPC is authorised to permit the grant of licenses to the penalised wood based units only if such permission is not found to be against public interest.  HPC has decided that the grant of license to a penalised unit will not be in public interest.  

10.
During the hearing held on 24.2.2003, the applicant saw mill wanted four weeks time to submit additional documents.  However, no documents were submitted.  On the next hearing fixed for 21.8.2003 none appeared for the applicant. 

11.
In view of the above, the CEC is of the view that HPC’s order dated 22.4.2002 by which the license of the applicant saw mill was cancelled was correct and does not need any interference / modification.  The CEC therefore recommends that the I.A. No. 785 may please be dismissed. 

(III)
I.A. No. 805, 806, 807, 808, 809, 810  

12.
I.A. No. 805 and 806 have been filed by M/s North-Eastern Traders (Saw Mill), Assam.  I.A. No. 807 and 808 have been filed by M/s Madan Mohan Saw Mill, Assam.  I.A. No. 809 and 810 have been filed by Habib Saw Mill, Assam.  These I.As. have been filed against the High Power Committee’s (HPC) orders by which the licenses of the applicant wood based units were cancelled.  Since common issues have been raised in these I.A.s, they were heard and dealt with together. 

13.
The licenses of M/s North-Eastern Traders (Saw Mill) and M/s Madan Mohan Saw Mill were cancelled by the HPC on the ground that the units  were found to have use unaccounted timber, and that complete details were not received by the HPC by the cut off date fixed by the Hon’ble Court by order dated 15.1.1998 and 1.5.2000.  The license of M/s Habib Saw Mill had been cancelled by the HPC on the ground that the unit was found to have used 11.36 cu.m unaccounted timber.  

14.
The main submissions made by the counsel appearing on behalf of the applicants are that the penalties imposed by the HPC have already been deposited by the applicant units.  The details were made available to the State Government by the applicant units in time.  The delay taken place at the State Government level in sending these details to the HPC should not be the cause of cancellation of the applicant units’ licenses.  Sufficient time was not given by the HPC to file appeals against the penalties imposed on the units.  The production norms were wrongly fixed by the HPC as the actual production in practice was much more than the norms fixed by the HPC. 

15.
After examining the application and the documents attached with the I.As, it is seen that the applicant units were found to be involved in use of unaccounted timber for which penalties were imposed by the HPC. Complete details sought from the units were not received by the HPC before the cut off dated fixed by this Hon’ble Court. 

16.
The Hon’ble Court by para 14 of the order dated 15.1.1998 has empowered the HPC to grant licenses to the penalised units only if to do so is found to be not against the public interest.  The HPC had cancelled the licenses of the applicant units mainly on the ground that the grant of licenses to the units involved in use of unaccounted timber will not be in pubic interest.  

17.
In addition, the Hon’ble Court by order dated 17.4.2003 in I.A. No. 765 to 770 of 2002 has already held that the units in respect of whom complete details were not received by the HPC by the cut off date fixed by this Hon’ble Court, were not eligible for grant of license. Further, the norms of the recovery fixed by the HPC have been upheld by the Hon’ble Court by order dated 1.5.2000. 

18.
In view of the above, the CEC is of the view that the decisions taken by the HPC to cancel the licenses of the applicant units was in conformity with this Hon’ble Court’s order dated 15.1.1998 and 1.5.2000 and does not need any interference / modification.

19.
The CEC, therefore, recommends that the I.A. No. 805, 806, 807, 808, 809 and 810 may please be dismissed.   

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

(M. K. Jiwrajka)

Member Secretary

Dated: 10.9.2003
Date:
10/09/2003

I.A. No.:
727  

Date of hearing:
28.3.2003

Issues Dealt With:
Recommends that the State of Punjab may approach the Central Government under section 2 of the Forest (Conservation) Act for deletion of agricultural lands from the "list of the forest area". The Central Government to decide on merit.

OBSERVATIONS AND RECOMMENDATION 


This IA has been filed by Farmers’ Welfare Association of District Ropar, Punjab seeking exclusion of the applicant association members land under cultivation / habitation from the "list of forest area" prepared by the State of Punjab pursuant to this Hon'ble Court's order dated 12.12.1996.

2.
The applicant's case is that the Government of Punjab has notified the area of village Shoonk, Parach and Jayanti Majri under section 4 of the Punjab Land Preservation Act, 1900 (herein after referred to as PLPA) including cultivated and inhabited area owned by the villagers. The Punjab Forest Department in its Annual Administrative Reports, alongwith other notified area, has been showing these areas under the category " Area closed under PLPA, 1900" for the last 30 - 40 years.  Pursuant to the para 5 of the Hon'ble Supreme Court's order dated 12.12.1996, details of the forest area were placed before the Hon’ble Court by the State of Punjab through the affidavit dated 21.2.1997, wherein the above mentioned area were also included.  Since these area were under cultivation even prior to enactment of Forest (Conservation) Act, and did not have any characteristic of forest at any point of time they should be excluded from the ‘list of forest'. After carrying out detailed field verification, the State of Punjab has already obtained MoEF's approval for exclusion of such areas from the purview of the Forest (Conservation) Act.

3.
The applicants have referred to the subsequent affidavit of November, 1999 filed by the State of Punjab wherein it is stated that area under cultivation has been included under the category 'forest' in the earlier affidavit dated 21.2.1997 because such areas were closed under section 4 of the PLPA and were included in the Annual Administrative Report of the State Forest Department. Inclusion of cultivated area as forest is causing hardship and distress to people. The Affidavit states that with the view to rectify the mistake, a detailed exercise was conducted by the Revenue Department in Hoshiarpur, Roopnagar, Gurdaspur and Nawashahr under the supervision of the concerned Deputy Commissioners and afterwards village-wise and khasra-wise details of areas under cultivation / habitation, which have been closed under the PLPA has been prepared. Based on the proposal sent by the Financial Commissioner and Secretary, Department and Wildlife Preservation, Government of Punjab vide his D.O. dated 4.7.2000, the Ministry of Environment & Forests, vide their letter dated 10.11.2000 has given no objection for exclusion of the area under cultivation / habitation from the purview of the provisions of the Forest (Conservation) Act, subject to the permission of the Hon'ble Supreme Court.

Observation and conclusion of the Committee

4.
In Punjab the area notified under section 4 of the PLPA are included in the records of the Forest Department under the category “area closed under PLPA 1900". The notification includes areas owned by individuals or communities.  The State Forest Department has regulatory control over such area as provided in the PLPA and rules made thereafter. These areas are treated as 'forest' for the purpose of the Forest (Conservation) Act (FC Act).  Non forestry use of such area is permitted only after obtaining prior approval of the Central Government under the FC Act. 

5.
Pursuant to this Hon'ble Court's order 12.12.1996, Expert Committees were constituted in various States / UTs  including in Punjab to identify the forest area.  Details of the areas identified as ‘forest’ were placed before this Hon'ble Court by the State of Punjab through an affidavit dated 21.2.1997 wherein 1,52,735 ha. area closed under section 4 of the PLPA in Hoshiarpur, Roopnagar and Nawanshar districts was included as forest under the category "area closed under PLPA". Subsequently an additional area of 15511 ha., closed under the PLPA in Gurdaspur district was also included in this category vide State Government’s affidavit dated 12.9.1998. 

6.
After receipt of large number of representations and after careful examination, the State Government decided in principle to exclude from the "list of forest areas" all those areas closed under the PLPA, which were under cultivation / habitation prior to 12.12.1996 and to continue to treat the other closed areas as ‘forest’ for the purpose of the Forest (Conservation) Act. For this purpose village wise details of area under cultivation / habitation were compiled by the respective Deputy Commissioners. The district wise details of the identified area as under:

Area under cultivation
Area under habitation

	Hoshiarpur
	40235.67
	1416.85

	Roopnagar
	6576.37
	509.32

	Gurdaspur
	9737.89
	570.54

	Nawanshar
	9616.89
	703.37



Total  
66166.82   

       
3200.08

  Grand Total   69,366.90 ha.
 

7.
Thus out of 1,68,224 ha. area closed under PLPA and identified as "forest" by the State Government, an area of 69,367 ha. has been identified to be eligible for exclusion from the list of forest area.  The field verification for area identified under cultivation / habitation in Mohali and Khrar Tehsil of Roopnagar district has been completed by the Expert Committee. Subsequently the MoEF vide letter dated 10.11.2000 conveyed its no objection to the exclusion of the area from the "list of forest area" subject to the permission of the Hon'ble Supreme Court. 

8.
After examining the submissions made by the applicant, affidavit filed by the State Government of Punjab and the ‘No Objection’ given by MoEF, the CEC is of the view that deletion of areas, which were under cultivation / habitation prior to 25.10.1980 i.e. enactment of the FC Act, would not be against the spirit of the FC Act, and this Hon'ble Court's order dated 12.12.1996, if such areas were included in the "list of forest area" on technical reasons alone. However, the areas closed under section 4 of the PLPA are recorded as ‘forest’ in the Forest Department’s records for the last 40 - 50 years. This Hon'ble Court by order dated 12.12.1996 has held that areas recorded a 'forest' in Government records are forest for the purpose of the section 2 of the FC Act. It would therefore be necessary to obtain prior approval of the Central Government under section 2 of the FC Act, for deleting such areas from the "list of the forest area" after following the procedure as laid down in the Forest (Conservation) Rules, 1981 and the guidelines issued by the Central Government for implementation of the said Act. Irrespective of the merits of the case, it would not be appropriate to allow deletion of such area from the “list of forest area” without following the prescribed procedure and provisions of the Forest (Conservation) Act.

9.
The CEC therefore recommends that the IA No. 727 may be disposed off with the clarification that the applicants / State of Punjab are at liberty to seek approval of the Central Government under section 2 of the Forest (Conservation) Act for deletion of their land from the "list of the forest area". The Central Government may decide the application on merit after following prescribed procedure in accordance with the Forest (Conservation) Act, Forest (Conservation) Rules 1981 and the relevant guidelines.

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated : 10.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
10/09/2003

IA Nos.:
442, 443, 444, 445 and 446  

Date of hearing:
28.3.2003 and 9.4.2003

Issues Dealt With:
Recommends that the State of U.P. re-identify ‘forest like area’ in Lalitpur district. Detailed guidelines to be formulated to include criteria for minimum size of the area, number of trees, topography, distance from forest, composition of the field verification team, provision for cross verification by superior officers, opportunity to the land owners and others to make representation and involvement of NGOs.

OBSERVATIONS AND RECOMMENDATIONS 

I.A. No. 442 and I.A. No. 443 have been filed by M/s Arun Stone and Shri Hari Shanker respectively.  I.A. No. 444, 445 and 446 have been filed by Shri Kailash Narain, Shri Sagun Chand & another and Sri Ashok Kumar Singhal and another respectively.   All these I.A.s have been filed against closure of their mines by District Magistrate, Lalitpur on the reasoning that these mines are in forest like area, therefore, in compliance to this Hon’ble Court’s order dated 12.12.1998 these mines were to be closed down.  Since the issues raised in these I.A.s  are common, all there were tagged and heard together.

2.
As per the applicants, mining leases for a period of 10 years were executed in favour of the applicants by the mining officer on behalf of the District Magistrate, Lalitpur, U.P. between 3.10.1994 to 18.10.1996 for mining of construction material / stones.  On 23.1.1998, the District Magistrate, Lalitpur directed closure of the mines on the reasoning that the mining lease were located in a forest like area, therefore, in compliance with the Hon’ble Court’s order dated 12.12.1996, mining in the area cannot be allowed without approval of the MOEF under the Forest (Conservation) Act, 1980 (hereinafter referred to as the FC Act).  The main prayer in the applications is that the District Magistrate, Lalitpur may be directed to allow the applicants to operate mining in their lease area.    

3.
The main submissions made by the applicants are summarised as under:

i) the mining leases for a period of 10 years each for mining of stone / construction material were granted in their favour by the District Administration after ascertaining that they do not lie in the forest land.  This area had been traditionally used for stone mining.  As per the State Government’s own records, at the time of the grant of the mining leases neither the area was legally constituted or notified as forest nor recorded as forest in the Government records; 

ii) pursuant to the Hon’ble Court’s order dated 12.12.1996, an Expert Committee was constituted at the State level under the Chairmanship of the Principal Chief Conservator of Forest (PCCF), U.P. to identify forest areas in U.P. to which the FC Act would apply.  The report of the Expert Committee, which has also been submitted to the Hon’ble Court through an affidavit, provides district wise details of the identified reserved forest area, protected forest area, recorded forest area and area having characteristics of forests (commonly known as deemed forest or forest like area).  The report of the Expert Committee is based on the reports of the district level Expert Committees’ constituted under the Chairmanship of the respective District Magistrates.  The district level expert committee for Lalitpur had identified ‘nil’ area under the category  ‘forest like area’.  The report of the Expert Committee for Lalitpur was accepted by the State level Expert Committee and accordingly in its report for Lalitpur district ‘nil’ area has been mentioned against the category ‘forest like area‘ (deemed forests). Thus, the applicants mining lease areas were not identified and included as forest in deemed forest category by the Expert Committee; 

iii) cancellation of the mining leases of the applicants  by treating the lease areas as ‘forest like area’ is biased, unjustified and illegal.  Once the Expert Committee had submitted its report to the Hon’ble Court, it was not open to the District Magistrate to cancel the applicant’s mining licence by treating such area as ‘forest like area’ especially when the same mining lease area were identified as non-forest areas.  Cancellation of the mining leases on the ground that it was ‘forest like area’ was not based on any reliable ground verification and was without any legal authority; 

iv) in Lalitpur all the granite mines, which are owned by influential persons, are continuing whereas the stone mines, owned by small mine owners, have been closed; and  

v) a large number of mines have been allowed to continue on the same survey numbers in which applicants’ mines are located.  If the applicants’ mining lease areas were ‘forest like area’, all the adjoining mines, whether stone mines or granite mines, should have been closed.  The decision to close some of the mines was arbitrary and without application of mind and not based on actual ground situation.   

4.
The views of the State of U.P., which opposed the appliction, are summarised as under:

i) the Hon’ble Supreme Court by order dated 12.12.1996 has directed that for the purpose of FC Act, the term “forest” includes area legally constituted as forest area, recorded as forest in Government records as well as areas having characteristics of forest – whether recorded as forest in Government records or otherwise.  Since the applicants mining lease areas were found to be in ‘forest like area’ by the District Magistrate, Lalitpur, these mines have been closed;  

ii) the Expert Committee constituted to identify forest area in U.P. pursuant to the Hon’ble Court’s order dated 12.12.1996 could not carry out proper field verification to identify forest like area.  In view of paucity of time, the report submitted to the Hon’ble Supreme Court was based on the details of the land, as were available with the Forest Dept. and Revenue Department without proper ground verification; 

iii) in Lalitpur, the area under mining leases were subsequently examined by a committee constituted by the District Magistrate, Lalitpur to find out if any of mining leases come under the definition of forest like area as per the Hon’ble Court’s order dated 12.12.1996.  Based on the report of the above Committee, District Magistrate, Lalitpur has stopped the mining;  

iv) DFO, Lalitpur has already written to District Magistrate / Collector to stop the mining activity by other mine owners in respect of the leases located in the survey numbers in which the applicant’s mining leases are located; 

v) in Lalitpur, large track of forest are not controlled by the Forest Dept., and the area under mining leases of the applicants is one such area;  

vi) the applicants’ mining leases, in addition to the fact that it lies in an area identified as ‘forest like area’ are adjoining boundary of government owned forest.  There is every likelihood of these mines being involved in illegal mining activity in Government owned forest or for throwing over burden in the forest area;

vii) as per the guidelines issued by the State Government, no mines are to be permitted upto 100 m from the forest boundary.  The applicant’s mining leases are within a distance of 100 m from the forest area, therefore, in compliance with the said guidelines, the mining activity had to be stopped.     

Observations and Recommendations 

5.
This Hon’ble Court by order dated 12.12.1996 has directed that for the purpose of the FC Act the term “forest” will include (i) areas legally constituted / notified as forest, (ii) areas recorded as ‘forest’ in Government records, and (iii) area having characteristics of forest – whether recorded as forest or otherwise in Government records.  Pursuant to para 5 of the said order, an Expert Committee was to be  constituted in each State including in the State of Uttar Pradesh to identify details of the forest area.  For the sake of convenience, the relevant portion of the above order is reproduced below:

“………………………………………………………… 5.
Each States Government should constitute within one month an Expert Committee to :

(i) Identify areas which are “forests” irrespective of whether they are so notified, recognised or classified under any law, the irrespective of the ownership of the land of such forest;

(ii) Identify areas which were earlier forests but stand degraded, denuded or cleared; and 

(iii) Identify areas covered by plantation trees belonging to the Government and those belonging to private persons. ……………………………………………”       

6.
The State of U.P. by order dated 23.12.1996 constituted  the State level Expert Committee under the Chairmanship of PCCF, U.P. and district level Committees under the Chairmanship of the concerned respective District Magistrates.  After considering the reports of the district level committees, the state level Expert Committee prepared its report giving district wise details of the forest area falling in different categories such as reserved forest, protected forest, recorded forest, deemed forest (forest like area) etc.  In the report, which has been placed before this Hon’ble Court by the State of U.P. through an affidavit, no forest area has been identified in the category “forest like area” in Lalitpur district. 

7.
Subsequently, the District Magistrate, Lalitpur constituted a  committee consisting of Special Addl. Magistrate, Deputy Superintendent of Police, and Sub-Divisional Forest Officers to inspect the areas under mining leases to identity ‘forest like areas’.   

8.
After field verification, the said Committee identified 76 mines, including the applicants’ mines, which were located in ‘forest like area’.   All the 76 mines were closed by the District Magistrate, Lalitpur on the ground that the mining leases were in ‘forest like area’.  The decision to close the mines was taken by the District Magistrate, Lalitpur without referring the site inspection report to the State level Expert Committee constituted under the chairmanship of the PCCF, U.P. or to the senior Forest Department officials.  The site verification was done without any prescribed guidelines or predetermined criteria for objective assessment and identification of ‘forest like area’.  

9.
The site inspection report does not provide details of trees standing in the area, distance from the forest area, size of the inspected area etc.  It merely mentions that the area is ‘forest like area’.  The reason for including some of the mining area in the category “forest like area” and excluding others in the same survey number has not been mentioned in the report.  During the hearing, the only explanation given by the State Government was that the Forest Department has already requested the District Magistrate to close other similarly placed mines.  No valid explanation could be given by the State Government about selective closure of some of the mines falling within a distance of 100 meter from the forest boundary and why some of the other mines have been allowed to operate.   

10.
In view of the above, the CEC is of the view that the identification of ‘forest like area’ has not been done in a proper, unbiased and systematic manner in the Lalitpur district. The field verification is restricted to only some of the mines.  No guidelines have been prepared on the basis of which proper and objective field verification could have been done.  No cross verification or examination of the report at the higher level and by the State level Expert Committee has been done. The entire exercise has been left to the discretion of the inspecting officers.  Some of the mines have been closed down arbitrarily whereas others have been allowed to continue.  The guidelines regarding no mining upto 100 m. from the forest area has not been applied uniformly. 

11.
The Committee, therefore, recommends that the State of U.P. should carry out detailed and systematic exercise for re-identification of ‘forest like area’ in Lalitpur district after formulating detailed guidelines for the purpose, which may inter-alia include criteria such as minimum size of the area, number of trees, topography, distance from forest, composition of the field verification team, provision for cross verification by superior officers, opportunity to be given to the land owners and others to make representation and involvement of NGOs.  After the identification is done at the district level and verification and scrutiny is done by the State level Expert Committee, the details of the identified forest area should be placed before this Hon’ble Court by the State Government through an affidavit.  

12.
The Committee for the time being is not recommending any immediate relief for opening applicants’ mines.  However, if during the re-examination of the ‘forest like area’, the applicants’ lease areas are found outside ‘forest like area’ or deemed forest, then their mining lease period may be extended by a period equivalent to the period during which applicant’s mines were closed by treating the area as ‘forest like area’ without payment of ground rent / dead rent during such extended period.

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated : 10.9.2003

(M. K. Jiwrajka)

Member Secretary
