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Date:
10/09/2003

I.A. No.:
727  

Date of hearing:
28.3.2003

Issues Dealt With:
Recommends that the State of Punjab may approach the Central Government under section 2 of the Forest (Conservation) Act for deletion of agricultural lands from the "list of the forest area". The Central Government to decide on merit.

OBSERVATIONS AND RECOMMENDATION 


This IA has been filed by Farmers’ Welfare Association of District Ropar, Punjab seeking exclusion of the applicant association members land under cultivation / habitation from the "list of forest area" prepared by the State of Punjab pursuant to this Hon'ble Court's order dated 12.12.1996.

2.
The applicant's case is that the Government of Punjab has notified the area of village Shoonk, Parach and Jayanti Majri under section 4 of the Punjab Land Preservation Act, 1900 (herein after referred to as PLPA) including cultivated and inhabited area owned by the villagers. The Punjab Forest Department in its Annual Administrative Reports, alongwith other notified area, has been showing these areas under the category " Area closed under PLPA, 1900" for the last 30 - 40 years.  Pursuant to the para 5 of the Hon'ble Supreme Court's order dated 12.12.1996, details of the forest area were placed before the Hon’ble Court by the State of Punjab through the affidavit dated 21.2.1997, wherein the above mentioned area were also included.  Since these area were under cultivation even prior to enactment of Forest (Conservation) Act, and did not have any characteristic of forest at any point of time they should be excluded from the ‘list of forest'. After carrying out detailed field verification, the State of Punjab has already obtained MoEF's approval for exclusion of such areas from the purview of the Forest (Conservation) Act.

3.
The applicants have referred to the subsequent affidavit of November, 1999 filed by the State of Punjab wherein it is stated that area under cultivation has been included under the category 'forest' in the earlier affidavit dated 21.2.1997 because such areas were closed under section 4 of the PLPA and were included in the Annual Administrative Report of the State Forest Department. Inclusion of cultivated area as forest is causing hardship and distress to people. The Affidavit states that with the view to rectify the mistake, a detailed exercise was conducted by the Revenue Department in Hoshiarpur, Roopnagar, Gurdaspur and Nawashahr under the supervision of the concerned Deputy Commissioners and afterwards village-wise and khasra-wise details of areas under cultivation / habitation, which have been closed under the PLPA has been prepared. Based on the proposal sent by the Financial Commissioner and Secretary, Department and Wildlife Preservation, Government of Punjab vide his D.O. dated 4.7.2000, the Ministry of Environment & Forests, vide their letter dated 10.11.2000 has given no objection for exclusion of the area under cultivation / habitation from the purview of the provisions of the Forest (Conservation) Act, subject to the permission of the Hon'ble Supreme Court.

Observation and conclusion of the Committee

4.
In Punjab the area notified under section 4 of the PLPA are included in the records of the Forest Department under the category “area closed under PLPA 1900". The notification includes areas owned by individuals or communities.  The State Forest Department has regulatory control over such area as provided in the PLPA and rules made thereafter. These areas are treated as 'forest' for the purpose of the Forest (Conservation) Act (FC Act).  Non forestry use of such area is permitted only after obtaining prior approval of the Central Government under the FC Act. 

5.
Pursuant to this Hon'ble Court's order 12.12.1996, Expert Committees were constituted in various States / UTs  including in Punjab to identify the forest area.  Details of the areas identified as ‘forest’ were placed before this Hon'ble Court by the State of Punjab through an affidavit dated 21.2.1997 wherein 1,52,735 ha. area closed under section 4 of the PLPA in Hoshiarpur, Roopnagar and Nawanshar districts was included as forest under the category "area closed under PLPA". Subsequently an additional area of 15511 ha., closed under the PLPA in Gurdaspur district was also included in this category vide State Government’s affidavit dated 12.9.1998. 

6.
After receipt of large number of representations and after careful examination, the State Government decided in principle to exclude from the "list of forest areas" all those areas closed under the PLPA, which were under cultivation / habitation prior to 12.12.1996 and to continue to treat the other closed areas as ‘forest’ for the purpose of the Forest (Conservation) Act. For this purpose village wise details of area under cultivation / habitation were compiled by the respective Deputy Commissioners. The district wise details of the identified area as under:

Area under cultivation
Area under habitation

	Hoshiarpur
	40235.67
	1416.85

	Roopnagar
	6576.37
	509.32

	Gurdaspur
	9737.89
	570.54

	Nawanshar
	9616.89
	703.37



Total  
66166.82   

       
3200.08

  Grand Total   69,366.90 ha.
 

7.
Thus out of 1,68,224 ha. area closed under PLPA and identified as "forest" by the State Government, an area of 69,367 ha. has been identified to be eligible for exclusion from the list of forest area.  The field verification for area identified under cultivation / habitation in Mohali and Khrar Tehsil of Roopnagar district has been completed by the Expert Committee. Subsequently the MoEF vide letter dated 10.11.2000 conveyed its no objection to the exclusion of the area from the "list of forest area" subject to the permission of the Hon'ble Supreme Court. 

8.
After examining the submissions made by the applicant, affidavit filed by the State Government of Punjab and the ‘No Objection’ given by MoEF, the CEC is of the view that deletion of areas, which were under cultivation / habitation prior to 25.10.1980 i.e. enactment of the FC Act, would not be against the spirit of the FC Act, and this Hon'ble Court's order dated 12.12.1996, if such areas were included in the "list of forest area" on technical reasons alone. However, the areas closed under section 4 of the PLPA are recorded as ‘forest’ in the Forest Department’s records for the last 40 - 50 years. This Hon'ble Court by order dated 12.12.1996 has held that areas recorded a 'forest' in Government records are forest for the purpose of the section 2 of the FC Act. It would therefore be necessary to obtain prior approval of the Central Government under section 2 of the FC Act, for deleting such areas from the "list of the forest area" after following the procedure as laid down in the Forest (Conservation) Rules, 1981 and the guidelines issued by the Central Government for implementation of the said Act. Irrespective of the merits of the case, it would not be appropriate to allow deletion of such area from the “list of forest area” without following the prescribed procedure and provisions of the Forest (Conservation) Act.

9.
The CEC therefore recommends that the IA No. 727 may be disposed off with the clarification that the applicants / State of Punjab are at liberty to seek approval of the Central Government under section 2 of the Forest (Conservation) Act for deletion of their land from the "list of the forest area". The Central Government may decide the application on merit after following prescribed procedure in accordance with the Forest (Conservation) Act, Forest (Conservation) Rules 1981 and the relevant guidelines.

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated : 10.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
10/09/2003

IA Nos.:
442, 443, 444, 445 and 446  

Date of hearing:
28.3.2003 and 9.4.2003

Issues Dealt With:
Recommends that the State of U.P. re-identify ‘forest like area’ in Lalitpur district. Detailed guidelines to be formulated to include criteria for minimum size of the area, number of trees, topography, distance from forest, composition of the field verification team, provision for cross verification by superior officers, opportunity to the land owners and others to make representation and involvement of NGOs.

OBSERVATIONS AND RECOMMENDATIONS 

I.A. No. 442 and I.A. No. 443 have been filed by M/s Arun Stone and Shri Hari Shanker respectively.  I.A. No. 444, 445 and 446 have been filed by Shri Kailash Narain, Shri Sagun Chand & another and Sri Ashok Kumar Singhal and another respectively.   All these I.A.s have been filed against closure of their mines by District Magistrate, Lalitpur on the reasoning that these mines are in forest like area, therefore, in compliance to this Hon’ble Court’s order dated 12.12.1998 these mines were to be closed down.  Since the issues raised in these I.A.s  are common, all there were tagged and heard together.

2.
As per the applicants, mining leases for a period of 10 years were executed in favour of the applicants by the mining officer on behalf of the District Magistrate, Lalitpur, U.P. between 3.10.1994 to 18.10.1996 for mining of construction material / stones.  On 23.1.1998, the District Magistrate, Lalitpur directed closure of the mines on the reasoning that the mining lease were located in a forest like area, therefore, in compliance with the Hon’ble Court’s order dated 12.12.1996, mining in the area cannot be allowed without approval of the MOEF under the Forest (Conservation) Act, 1980 (hereinafter referred to as the FC Act).  The main prayer in the applications is that the District Magistrate, Lalitpur may be directed to allow the applicants to operate mining in their lease area.    

3.
The main submissions made by the applicants are summarised as under:

i) the mining leases for a period of 10 years each for mining of stone / construction material were granted in their favour by the District Administration after ascertaining that they do not lie in the forest land.  This area had been traditionally used for stone mining.  As per the State Government’s own records, at the time of the grant of the mining leases neither the area was legally constituted or notified as forest nor recorded as forest in the Government records; 

ii) pursuant to the Hon’ble Court’s order dated 12.12.1996, an Expert Committee was constituted at the State level under the Chairmanship of the Principal Chief Conservator of Forest (PCCF), U.P. to identify forest areas in U.P. to which the FC Act would apply.  The report of the Expert Committee, which has also been submitted to the Hon’ble Court through an affidavit, provides district wise details of the identified reserved forest area, protected forest area, recorded forest area and area having characteristics of forests (commonly known as deemed forest or forest like area).  The report of the Expert Committee is based on the reports of the district level Expert Committees’ constituted under the Chairmanship of the respective District Magistrates.  The district level expert committee for Lalitpur had identified ‘nil’ area under the category  ‘forest like area’.  The report of the Expert Committee for Lalitpur was accepted by the State level Expert Committee and accordingly in its report for Lalitpur district ‘nil’ area has been mentioned against the category ‘forest like area‘ (deemed forests). Thus, the applicants mining lease areas were not identified and included as forest in deemed forest category by the Expert Committee; 

iii) cancellation of the mining leases of the applicants  by treating the lease areas as ‘forest like area’ is biased, unjustified and illegal.  Once the Expert Committee had submitted its report to the Hon’ble Court, it was not open to the District Magistrate to cancel the applicant’s mining licence by treating such area as ‘forest like area’ especially when the same mining lease area were identified as non-forest areas.  Cancellation of the mining leases on the ground that it was ‘forest like area’ was not based on any reliable ground verification and was without any legal authority; 

iv) in Lalitpur all the granite mines, which are owned by influential persons, are continuing whereas the stone mines, owned by small mine owners, have been closed; and  

v) a large number of mines have been allowed to continue on the same survey numbers in which applicants’ mines are located.  If the applicants’ mining lease areas were ‘forest like area’, all the adjoining mines, whether stone mines or granite mines, should have been closed.  The decision to close some of the mines was arbitrary and without application of mind and not based on actual ground situation.   

4.
The views of the State of U.P., which opposed the appliction, are summarised as under:

i) the Hon’ble Supreme Court by order dated 12.12.1996 has directed that for the purpose of FC Act, the term “forest” includes area legally constituted as forest area, recorded as forest in Government records as well as areas having characteristics of forest – whether recorded as forest in Government records or otherwise.  Since the applicants mining lease areas were found to be in ‘forest like area’ by the District Magistrate, Lalitpur, these mines have been closed;  

ii) the Expert Committee constituted to identify forest area in U.P. pursuant to the Hon’ble Court’s order dated 12.12.1996 could not carry out proper field verification to identify forest like area.  In view of paucity of time, the report submitted to the Hon’ble Supreme Court was based on the details of the land, as were available with the Forest Dept. and Revenue Department without proper ground verification; 

iii) in Lalitpur, the area under mining leases were subsequently examined by a committee constituted by the District Magistrate, Lalitpur to find out if any of mining leases come under the definition of forest like area as per the Hon’ble Court’s order dated 12.12.1996.  Based on the report of the above Committee, District Magistrate, Lalitpur has stopped the mining;  

iv) DFO, Lalitpur has already written to District Magistrate / Collector to stop the mining activity by other mine owners in respect of the leases located in the survey numbers in which the applicant’s mining leases are located; 

v) in Lalitpur, large track of forest are not controlled by the Forest Dept., and the area under mining leases of the applicants is one such area;  

vi) the applicants’ mining leases, in addition to the fact that it lies in an area identified as ‘forest like area’ are adjoining boundary of government owned forest.  There is every likelihood of these mines being involved in illegal mining activity in Government owned forest or for throwing over burden in the forest area;

vii) as per the guidelines issued by the State Government, no mines are to be permitted upto 100 m from the forest boundary.  The applicant’s mining leases are within a distance of 100 m from the forest area, therefore, in compliance with the said guidelines, the mining activity had to be stopped.     

Observations and Recommendations 

5.
This Hon’ble Court by order dated 12.12.1996 has directed that for the purpose of the FC Act the term “forest” will include (i) areas legally constituted / notified as forest, (ii) areas recorded as ‘forest’ in Government records, and (iii) area having characteristics of forest – whether recorded as forest or otherwise in Government records.  Pursuant to para 5 of the said order, an Expert Committee was to be  constituted in each State including in the State of Uttar Pradesh to identify details of the forest area.  For the sake of convenience, the relevant portion of the above order is reproduced below:

“………………………………………………………… 5.
Each States Government should constitute within one month an Expert Committee to :

(i) Identify areas which are “forests” irrespective of whether they are so notified, recognised or classified under any law, the irrespective of the ownership of the land of such forest;

(ii) Identify areas which were earlier forests but stand degraded, denuded or cleared; and 

(iii) Identify areas covered by plantation trees belonging to the Government and those belonging to private persons. ……………………………………………”       

6.
The State of U.P. by order dated 23.12.1996 constituted  the State level Expert Committee under the Chairmanship of PCCF, U.P. and district level Committees under the Chairmanship of the concerned respective District Magistrates.  After considering the reports of the district level committees, the state level Expert Committee prepared its report giving district wise details of the forest area falling in different categories such as reserved forest, protected forest, recorded forest, deemed forest (forest like area) etc.  In the report, which has been placed before this Hon’ble Court by the State of U.P. through an affidavit, no forest area has been identified in the category “forest like area” in Lalitpur district. 

7.
Subsequently, the District Magistrate, Lalitpur constituted a  committee consisting of Special Addl. Magistrate, Deputy Superintendent of Police, and Sub-Divisional Forest Officers to inspect the areas under mining leases to identity ‘forest like areas’.   

8.
After field verification, the said Committee identified 76 mines, including the applicants’ mines, which were located in ‘forest like area’.   All the 76 mines were closed by the District Magistrate, Lalitpur on the ground that the mining leases were in ‘forest like area’.  The decision to close the mines was taken by the District Magistrate, Lalitpur without referring the site inspection report to the State level Expert Committee constituted under the chairmanship of the PCCF, U.P. or to the senior Forest Department officials.  The site verification was done without any prescribed guidelines or predetermined criteria for objective assessment and identification of ‘forest like area’.  

9.
The site inspection report does not provide details of trees standing in the area, distance from the forest area, size of the inspected area etc.  It merely mentions that the area is ‘forest like area’.  The reason for including some of the mining area in the category “forest like area” and excluding others in the same survey number has not been mentioned in the report.  During the hearing, the only explanation given by the State Government was that the Forest Department has already requested the District Magistrate to close other similarly placed mines.  No valid explanation could be given by the State Government about selective closure of some of the mines falling within a distance of 100 meter from the forest boundary and why some of the other mines have been allowed to operate.   

10.
In view of the above, the CEC is of the view that the identification of ‘forest like area’ has not been done in a proper, unbiased and systematic manner in the Lalitpur district. The field verification is restricted to only some of the mines.  No guidelines have been prepared on the basis of which proper and objective field verification could have been done.  No cross verification or examination of the report at the higher level and by the State level Expert Committee has been done. The entire exercise has been left to the discretion of the inspecting officers.  Some of the mines have been closed down arbitrarily whereas others have been allowed to continue.  The guidelines regarding no mining upto 100 m. from the forest area has not been applied uniformly. 

11.
The Committee, therefore, recommends that the State of U.P. should carry out detailed and systematic exercise for re-identification of ‘forest like area’ in Lalitpur district after formulating detailed guidelines for the purpose, which may inter-alia include criteria such as minimum size of the area, number of trees, topography, distance from forest, composition of the field verification team, provision for cross verification by superior officers, opportunity to be given to the land owners and others to make representation and involvement of NGOs.  After the identification is done at the district level and verification and scrutiny is done by the State level Expert Committee, the details of the identified forest area should be placed before this Hon’ble Court by the State Government through an affidavit.  

12.
The Committee for the time being is not recommending any immediate relief for opening applicants’ mines.  However, if during the re-examination of the ‘forest like area’, the applicants’ lease areas are found outside ‘forest like area’ or deemed forest, then their mining lease period may be extended by a period equivalent to the period during which applicant’s mines were closed by treating the area as ‘forest like area’ without payment of ground rent / dead rent during such extended period.

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated : 10.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
11/09/2003

I.A. No.:
29 and 629 

Date of Hearing:


Issues Dealt With:
Recommends dismissal of the I.A.s







OBSERVATIONS AND RECOMMENDATIONS 

I.A. No. 29 has been filed by Mr. Manmohan Singh Nayar to direct the State Forest Corporation of Jammu & Kashmir to supply to the applicant balance quantity of 20,745 cu.m feet of timber which was already ordered, with permission to transport it to Gujarat and Karnataka.  This Hon’ble Court by order dated 4.3.1997 had allowed 5,322 cum of timber to be moved outside Jammu & Kashmir, including   15,945 cu.feet timber pertaining to the applicant.  Subsequently, the I.A. No. 629 has been filed by the applicant to direct the State Forest Corporation of J&K to deliver him his balance quantity of 741.25 cu. feet timber and allow it to be transported outside the State.  

2.
The main submissions made in the I.A’s. are that the Hon’ble High Court of J&K by order dated 15.12.1988 had directed the State Forest Department to deliver 30,375 cu. feet timber to the applicant in log form.  After protracted litigation and correspondence out of above, 9,630 cu. feet timber was delivered by the State Forest Corporation (SFC) in December 1995.  The SFC refused to deliver the balance quantity of timber on the reasoning that pursuant to the Hon’ble Court’s order dated 12.12.1996 no movement of timber outside the State is permissible.  

3.
After considering the affidavit dated 18.4.1997 field by the State of J&K, wherein details of timber held by private parties were given, the Hon’ble Court by order dated 4.3.1997 inter alia permitted movement of 5,322.97 cu. metre timber held by the private parties in their stock.   

4.
In the above mentioned affidavit filed by the State Government, 15,945 cu. feet timber was stated to be held by the applicant.  Pursuant to the Hon’ble Court’s order, the timber was released by the SFC in favour of the applicant.  

5.
The applicant’s grievance is that there was a mistake in the affidavit filed by the State of J&K and an additional quantity of 741.25 cu. feet timber was to be supplied to the applicant.  

6.
During the hearings held before the CEC, the applicant was unable to substantiate his claim about the error in the State Government’s affidavit dated 18.4.1997.   The applicant also could not provide any documents to substantiate his claim that the SFC is legally bound to supply him additional quantity of 741.28 cu. feet timber.  The letter dated 16.4.1999 addressed to the Managing Director, SFC (Annexure-B of I.A. No. 629) merely shows that the applicant wanted delivery of 715 cu. metre timber at Pathankot against the timber released at Jammu Sale Depot.         

7.
In view of the above, the CEC is of the view that inspite of giving sufficient opportunity, the applicant has not made out any case for supply of 741.25 cu. feet timber to him by the SFC.   

8.
During the hearing held on held on 21.8.2003, the applicant wanted to withdraw the application with liberty to move appropriate authority for seeking necessary relief, if any.   

9.
In view of the above, it is recommended that I.A. No. 29 and I.A. No. 629 may please be dismissed.  

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 11.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
11/09/2003

I.A. No.:
30 

Date of Hearing: 

Issues Dealt With:
Recommends that Rs. 4.10 crore unspent funds lying with the State of Jammu & Kashmir be allowed to be assimilated for the afforestation work to be undertaken as per this Hon’ble Court’s order dated 22.10.2002 in I.A. No. 22 in Writ Petition (Civil) No. 171/96.

OBSERVATIONS AND RECOMMENDATIONS 

This I.A. has been filed by the State of Jammu & Kashmir pursuant to this Hon’ble Court’s order dated 9.5.2000 by which the Central Government was directed to file a scheme for use of about Rs. 4.10 crore unspent funds lying with the State of Jammu & Kashmir, out of the funds allocated for re-afforestation by the Central Government.  For the sake of convenience, the relevant portion of the order is reproduced below:

“……………………………………………………………………He further states that about Rs. 4.10 crores from the funds allocated for reforestation for the years 1997-98, 1998-99 and 1999-2000 are lying with the State Government.  The Central Govt. is directed to formulate a scheme which will involve the active participation of the village youth in plantation and in forest re-generation with or without the support of the Forest Department but with the support of the credible NGOs working in the area. ………..…………………………… ……………………….”   

2.
Subsequently during the hearing held on 31.7.2000, it was clarified that the actual unspent allocated amount was Rs. 1.55 crores and not  Rs. 4.10 crores.  

3.
The present I.A. has been filed by the State Government to allow utilisation of the unspent balance amount of Rs. 1.55 crores.  During the hearing held before the CEC, it was mentioned by the State Government that there is a committed liability of Rs. 12.43 lakhs against the work already done by the State Government.  Out of 1.55 crores, Rs. 12.43 lakhs may be allowed to be spent to meet the committed liability and the remaining amount may be allowed to be used for afforestation work.  

Views of the MOEF

4.
The views of the MOEF are summarized as under:

i) the unspent amount formed part of the fund released by the Central Government under various Centrally Sponsored Schemes such as Area Oriented Fuelwood and Fodder Programme (AOFFP), Integrated Afforestation and Eco-Development Projects (IAEP) and Non-Timber Forest Produce (NTFP) Schemes.  These schemes, namely, IAEP, AOFFP and NTFP were subsequently merged into a single scheme, namely, National Afforestation Programme (NAP) scheme, which is being implemented during the 10th Five Year Plan.  No new projects are presently being implemented under the aforesaid three discontinued schemes.  It would, therefore, be not desirable to utilise the unspent balance for undertaking any new activity under these schemes;   

ii) the Hon’ble Court by order dated 22.10.2002 in I.A. No. 22 in W.P. (C) 171/1996 has allowed utilisation of afforestation funds set-aside by the J&K State Forest Corporation pursuant to the Hon’ble Court’s order dated 9.5.2002 as per the NAP Scheme in identified districts of J&K namely Udhampur, Nowshera, Sindh, J.V. Division, Shopian and Leh with certain conditions;  

iii) these funds may be allowed to be used for afforesation work in identified districts under the NAP scheme by extending the Hon’ble Court’s order dated 20.10.2002 to this amount also; and   

iv) the funds required to meet the committed liabilities of the State Government will be made available separately by the MOEF.  

Conclusions and Recommendations 

5.
The CEC is of the view that it would not be appropriate to utilise the amount for either meeting the old liabilities or for undertaking new works under the schemes which are no more operative.  It may lead to operational problems and improper utilization of funds.  The views of the MOEF are consistent with this Hon’ble Court’s order dated 22.10.2002 and would help in proper and effective utilization of funds.  

6.
The CEC, therefore, recommends that the unspent balance amount of Rs. 1.55 crores lying with the State of J&K, out of the funds released by the Central Government under the Centrally Sponsored Schemes, may be allowed to be assimilated for the afforestation work to be undertaken as per this Hon’ble Court’s order dated 22.10.2002 in I.A. No. 22 in Writ Petition (Civil) No. 171/96. 

The Hon’ble Supreme Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

Dated 11.9.2003

(M. K. Jiwrajka)

Member Secretary
Date:
06/10/2003

I.A. Nos.:
857 & 858 

Date of hearings:
03/06/2003, 09/07/2003, 25/07/2003, 14/08/2003

Issues Dealt With:
Recommends that land allotted to  M/s Maruti be treated as “forest” for the purpose of the Section 2 of the F.C.Act; State of Chattisgarh and M/s Maruti be directed to seek approval of the Central Govt. for setting up of the coal washery plant on it; if Central Govt. approves the application, in addition to any other conditions M/s Maruti will be liable to pay net present value of the forest land pursuant to this Hon’ble Court’s order dated 30.10.2002 in I.A. No. 566.

OBSERVATIONS AND RECOMMENDATIONS

These I.As. have been filed by Mr. Deepak Agarwal against alleged illegal allotment of forest land in Korba, Madhya Pradesh in favour of M/s Maruti Explochem Pvt. Ltd. for establishment of coal washery plant.  Following prayers have been made in the I.A. : -

A)
Direct the respondents to stop felling of trees in the area allotted to M/s Maruti Explochem Pvt. Ltd. situated in Village Ratiza, Tehsil Hardi Bazar, Dist. Korba (Chattisgarh);

B)
Direct the respondents to stop any sort of commercial / business activities in the forest area;

C)
To take action against the concerned officers who in connivance with M/s Maruti Explochem Pvt. Ltd. have allowed business activities in the forest area;

D)
Pass any further orders as the court may deem fit and proper.

2.
After hearing the I.A. on 7.5.2003 Hon’ble Court transferred these I.As. to the CEC for examination and giving its recommendations.  For the sake of convenience the operative part of Hon’ble Court’s order is reproduced below: - 

“…….. Let these I.As be transferred to the Central Empowered Committee…….”.

3.
Pursuant to above directions of this Hon’ble Court, this report is being submitted after examining the I.A. during the hearings held on 3.6.2003, 9.7.2003, 25.7.2003 and 14.8.2003.

ISSUES RAISED BY THE APPLICANT

4.
As per the Applicant M/s Maruti had submitted an application to the Chief Minister, Chattisgarh on 1.7.2000 for allotment of about 60 acres of land in Village Nawagaonkhurdh, Tehsil Pali, District Korba for setting up a coal washery plant.  The application was forwarded to the Sub Divisional Officer (SDO) through the District Collector, Korba.  After considering the recommendations of the revenue and forest officials, 37.91 acre of land was granted on lease in favour of M/s Maruti in Village Ratiza of Korba District.

5.
The main allegations made by the applicant is that the area allotted to M/s Maruti actually falls in Khasra No.594/1 and 611/1 in Village Nawagaonkhurdh which is shown as forest in Govt. records.  By manipulation of records the land is now being shown in the revenue records as part of Khasra No.850/23 to 850/29 of Village Ratiza. The land has been allotted without obtaining approval of the Central Govt. under Section 2 of the Forest (Conservation) Act by showing that the land is a non forest land.  The area contained above 1000 trees.  For establishing the coal washery plant, M/s Maruti had cut a large number of trees illegally.  

6.
During the hearings held before the CEC voluminous documents were submitted by the applicant to support his claim.  The main submissions made by the applicant are summarised as under: -  

i) About 4000 acre of land were acquired by the Coal India Ltd. for its subsidiary the South Eastern Coal Fields Ltd. (SECL) in about 1985-86 under the provisions of the Coal Bearing Areas Acquisition and Development Act 1957.  This included the land falling in Village Nawagaonkhurdh in total and about 2500 acres of land in Village Ratiza.  This area are recorded as forest in Govt. records.   The land allotted to M/s Maruti forms part of the said acquired land.

ii) In the proceedings drawn by Tehsildar Hardy Bazar and  SDO Katghora,  the land falling in village Nawagaonkhurdh were interpolated and shown in village Ratiza.  Simultaneously by tempering with the records this land was shown to be outside the area acquired by the SECL. 

iii)
The records clearly establish that land allotted to M/s Maruti is actually a forest land.  This has also been supported by Mr. Deepak Srivastava and Mr. D.D. Negi – from Regional Office of the Ministry of Environment and Forest.  The dissenting note given by the other two members of the committee namely Mr. Kaushlendra Singh and Mr. Vivek Dewangan, cannot be relied upon as they had, like other officials in the State of Chattisgarh, gone out of way to promote the project of M/s Maruti Explochem Pvt. Ltd., ignoring and by passing various law, rules and regulations as well as this Hon’ble Court’s order dated 12.12.1996.

  iv)   The area allotted to M/s Maruti was identified to be an orange area (undemarcated protected forest) and was found suitable by the Orange Area Survey and Demarcation Unit, Bilaspur for notification as Andikachher forest block.  The report of the unit was also forwarded by the Chief Conservative of Forest (Land Management) to the State Govt. vide his letter dated 27.4.2002.  The final notification was not issued due to technical reasons.  

v) During the first meeting of the Inter Department Committee held on 17.10.2002 the allotment of land could not take place as the Forest Department had informed by letter dated 17.10.2002 that it was a forest land and contains 200 trees per hectare.  During the meeting it was decided to get joint verification of the area done. The directions for joint verification were issued by the Revenue Department on 18.8.2002.  On the same day (a) the intimation for the joint verification was given to the District Collector and the DFO; (b) both of them deputed their subordinate officers for the joint verification; (c) the officers so deputed went to the area which is about 40 kilometers away from their head quarters; (d) carried out the enumeration of the trees; (e) the site inspection was done and (f) after concluding their findings, submitted their joint report to the Divisional Forest Officer.  Completion of all these activities in one day is physically impossible especially as there are no fax machine facilities available with the Sub DFO, SDM, Range Forest Officer, Tehsildar etc. 

vi) The Ministry of Coal as well as MOEF have consistently  taken a view that (a) the land allotted to M/s Maruti is a forest land; (b) is part of the land demarcated for SECL; and (c) approval under the F.C. Act is mandatory for any non forestry use of the land.

vii) a large number of trees have been illegally cut by M/s Maruti in the area allotted to them for which prosecution has been initiated by the State Govt.  

viii) in the joint verification report also it is clearly mentioned that the land appears to be a forest land having 150 to 200 trees per hectare.  

ix) 
on comparing  the trees recorded in the enumeration list prepared by the Forest Department with the enumeration done earlier by the Revenue Department, it may be seen that there is wide variation between the two lists in respect of  number of trees of different species as well as trees falling in different girth classes (though total number remains same).  Further, if 399 trees were already illegally felled as agreed to by the State Govt., how the number of trees could have been found to be same in both the enumeration lists.

STAND OF THE STATE OF CHATTISGARH

7.
The State of Chattisgarh vehemently denied that the land allotted to M/s Maruti was a forest land or that any undue favour was shown to them.  It was emphatically mentioned that the land was allotted to M/s Maruti after it was clearly established that it was not a forest land.  The main submissions made by the State of Chattisgarh are summarised as under: -

i)
The land allotted to M/s Maruti is not recorded either as a reserved forest area or as a protected forest land in the records of the Forest Department;

ii)
no blanket Notification for the Bilaspur District could be located which establishes that the land allotted to M/s Maruti was notified as undemarcated protected forest.  

iii)
the proposal prepared by the Forest Department for inclusion of the land as part of Andikachher Forest Block was erroneous as such a proposal could have been prepared only in respect of undemarcated protected forest, the land not falling in this category should not have been included in the proposal.  The return of the proposal by the State Govt. without specific mention of the fact that it was not undemarcated protected forest will not derogate from the above fundamental fact.  This fact was not specifically mentioned while returning the proposal because it covered all the orange area in the state including the present land. 

iv)
the absence of a gazette notification clearly shows that the land is not a forest land.  The requirement of Section 78 Indian Evidence Act regarding proof of Officials Documents has not been satisfied and hence there can be no conclusion to the contrary on presumptions as is being sought by the Applicant. 

v) 
as per available traversing records for the year 1893-94, the land in dispute was traversed by Survey of India and it was named as Navagaon Khurd surrounded by villages Ratiza, SirkiKhurd and Chainpur and its area was measured to be 57.25 acres.  Twelve boundary marks were fixed in 1893-94, which are found even now.  Out of the 12 boundary marks, 7 are towards village Ratiza, 3 are towards village Chainpur and 2 boundary marks are towards village SirkiKhurd.

vi) 
the settlement operation carried out in 1929-30, did not cover the land in question in that the other two processes of Survey namely Rakbabarari (Khasra wise lands are measured thrice and average is taken out) and Khanapurti (the mismatch in the areas of different Khasra nos. are resolved) were not completed.  Since the survey operation was not completed, no survey number was assigned to this piece of land.  It remained unsurveyed till June 2002, when NTPC, Sipat applied for this land for its Merry Go Round (MGR) railway track and subsequently Maruti Explochem Ltd. also applied for allotment of this land to Collector, Korba.

vii)   from July 2002 to 9.10.2002, the process of survey was completed by Collector Korba as per provisions of Chattisgarh Land Revenue Code and survey numbers (Khasra nos.) were duly assigned from 850/23 to 850/29 and the land was classified as Grass land (Grazing land).  As out of 12 boundary marks fixed in 1893-94, 7 boundary marks were towards village Ratiza, the land was treated as part of village Ratiza and Khasra nos. 850/23 to 29 were allocated after the last Khasra nos. 850/21 of village Ratiza.

viii)    the Collector of Korba classified the land as grassland U/s 247 of the Land Revenue Code on the basis of topographical and other features.

ix) 
the attempts of the applicant to confuse the identity and status of the land as being part of the lands allotted to South Eastern Coal Fields Ltd. Under Coal Bearing Act and being part of Bade Jhad Ka Jungle of Khasra No. 594/1 and 611 etc., is unjustified.  The Survey of India sheets of 1893 – 1894 gives the traverse data and station data (boundary marks called chandas are still found at the site) based on stellar / star observations thus the identity of land is fixed by scientific observation and traversing.  Therefore the identity and location of the land is indisputable and the Applicant’s attempt is only to confuse the issue.

x)
even the Chairman of the fact finding committee formed by the Ministry of Environment and Forests (‘MoEF’) for ascertaining the status of the land in question by verifying the original revenue records has reported at para 3, “after considering the facts and the revenue records, that it is evidently clear that 37.91 acres of land allotted to Maruti Explochem Pvt. Ltd. is not from these two Khasra Numbers.”

xi)
further, the other two members of the fact finding committee have found that the land in question was not a forest land as per revenue and forest records and sent their final report to the MoEF and the CEC.

xii)
the erstwhile State of M.P. has, pursuant to the order of the Hon’ble Supreme Court dated 12.12.1996 in W.P. No.202/95, issued a notification dated 13.1.1997, providing that the lands with a minimum area of 10 ha. and with 200 trees/ha would be defined a “Forests”.  This definition has been adopted by the State of Chattisgarh to determine whether any land is a forest land or not.

xiii)
the lands in question do not come within the said requirement.  At the material time, the land had a total of 926 trees and 513 stumps totaling 1439 trees/stumps/pollards at an average of 76 trees per ha.  In fact the land is in two parts situated on either side of the road.  (21 acres and 17 acres) and one side has only 177 trees in 17 acres meaning a density of only 25 trees per ha.

xiv)
indeed the Applicant has admitted both in the pleadings before the CEC and the Hon’ble Supreme Court that the land has about 1000 trees only.  The attempts made by the applicant to contend that larger number of trees existed on the land in question by getting the enumeration done on the adjoining unallotted 21 acre of land and extrapolating the same is misleading.

xv)
the enumeration done on three different occasions have confirmed the total number of trees at 926 placing the matter beyond any pale of doubt.  The doubt sought to be created by the Applicant about the enumeration of 17/18.10.2002 is baseless and the submissions made in the first Reply and the subsequent clarifications made in the Additional Statement are reiterated in this regard.

xvi)
out of the 926 trees, 399 trees felled by Maruti in December 2002 after depositing the evaluated amount for the 926 trees with the Collector Korba.  Accordingly, the forest enumeration done by the forest department on 11th and 12th July 2003, has confirmed that there are 1040 trees / stumps / pollards (926 - 399 + 513 stumps / pollards) still standing on the land in question.

xvii)
As per the Hon’ble Supreme Court order dated 12.12.1996 the land will be  considered to be a forest land if and only if it is legally  notified as forest or recorded as ‘forest’ in Govt. records or has the  characteristics of forest – whether recorded as forest or otherwise in Govt. records.  Since in the instant case the land was never legally constituted as forest, or recorded as forest in Govt. records or it has the characteristics of forest (as per the guidelines issued by the State Govt.), it cannot be and should not be treated as ‘forest’ for the purpose of the Section 2 of the F.C. Act.

SUBMISSIONS MADE BY M/S MARUTI

8.
Similarly M/s Maruti vehemently denied that any undue pressure was exerted for allotment of land to them.  They also pleaded that the land allotted to them was not a forest land.  It was strongly argued by them that the Application has been made but by his competitors though proxy litigation fearing that their business interests may be adversely affected if the coal washery being setup by M/s Maruti becomes operational.  The main argument of M/s Maruti are summarised as under: -

i)
Ministry of Environment and Forest vide its notification dated 19.9.1997 has prescribed that ash content of the coal should not exceed 34% and that the coal fired power plants should use only washed coal.  

ii)
In Korba, which is one of the biggest open cast coal mines in the country,  there are two other coal washeries namely BSES and Aryans near the pit-head.  M/s Maruti is establishing a coal washery of 5 million tones per annum as an integrated project costing Rs.250/- crores.  Considering the huge bottleneck of transporting coal and the technical requirement, M/s Maruti sought allotment of land nearest to the  pit-head.  After making detailed inquiries, spot verification and after obtaining No Objection from various Departments including the Forest Department, 37.19 acre of non forest land has been allotted to M/s Maruti.

iii)
During the joint survey carried out on 18.10.2002, it was established that the said land was a part of unsurveyed land, having 926 trees scattered all over.  

iv)
M/s Maruti is committed to supply 6.75 lacs tone per month of washed coal to Gujarat State Electricity Board.  

v)
Aryans, who is having a coal washery in the vicinity of M/s Maruti’s project and is likely to be adversely affected after completion of M/s Maruti’s project, has initiated proxy- litigation to protect their commercial interest.  The present Application filed before Hon’ble Supreme Court is not a Public Interest Litigation but has been stage managed by the business rivals.  In addition to moving the application before the Hon’ble Supreme Court, two other Public Interest Litigations were filed in the Chattisgarh High Court also and an ex-parte stay was obtained on 24.4.2003 with the sole purpose of delaying the project.  After the factual position was brought to the notice of the Hon’ble Chattisgarh High Court, M/s Maruti were permitted to carry out construction on certain terms and conditions.

vi)
The land allotted to M/s Maruti is unsurveyed revenue land and not a notified protected forest.  It is not a forest land (deemed forest) as per the notification dated 13.1.1997 issued by the State Govt. as the number of trees per ha. are  much less than the required number of 200.  

vii)
The land is not from Khasra Nos. 594/1 and 611 but from the Khasra Nos. 850/22 – 850/29.  The revenue and other relevant records, the joint survey report dated 18.10.2002 as well as the majority report of the committee constituted by the MOEF categorically substantiates and accepts the above.

viii)
It has almost completed its civil work of the coal washery and has already placed required orders for plants and machinery.  It had already spent over Rs.10.00 crores.  Hundred of workers have been engaged by the company.  Suspension / stoppage of the on going work will have disastrous consequences for the company.

ix)
The coal washery would be using 10 million tones of raw material annually for which about 2500 trucks per day would be needed.  In view of gigantic and mammoth transportation involved, a small distance also would make substantial difference in the cost of the washed coal and consequently the financial burden on the electricity boards which are the direct consumers.

x)
The establishment of coal washery is in conformity to the statutory requirement and is also in the larger public interest considering the environmental requirement.

xi)
As has consistently been laid down by the Hon’ble Supreme Court, for sustained development it is necessary to strike a balance between the environment and industrial development and the petitioners like the present one should be summarily dismissed  at the threshold stage.  Keeping the environmental benefit which would be derived by M/s Maruti’s coal washery a more pragmatic and rational view needs to be taken as it is a step towards improvement and not degradation of environment.  

xii)
No public interest whatsoever would be served by holding up / delaying this environment friendly project and it would rather be counter productive as the establishment of coal washery  out weights even if there is minor loss in cutting not of a few scattered trees, shrubs and bushes. 

xiii)
The present proceedings are at the behest of proxy-litigations fighting for personal / private interest to jettison the project.  

xiv)
The land could be treated as forest only if any of the following three conditions are fulfilled: - (a) the land has been notified as a reserved forest under Section 4 or protacted forest under Section 29 of the Indian Forest Act; (b) the land has been shown as forest land in the revenue records or (c) the land in question is actually a forest as defined in the dictionary even though it is not notified or recorded as forest.  It has been conclusively shown by the State Govt. that it does not fall in any or the above three categories and therefore cannot be treated as forest.

xv)
It is not a case where a private party have used certain forest land for non forest purpose against the wishes of the State.  The State categorically asserting that the land is not a forest land.  

xvi)
Since in the present case the State is stating that it is not a forest land, any doubt in the matter must be resolved in favour of the State and not in favour of a third party / interloper, who is claiming that it is a forest land.

xvii)
The three member committee constituted by Ministry of Environment and Forest has by majority taken a view that it is not a forest land.  In fact all three members of the committee had concluded that this land is neither notified as forest under the non Forest Act nor recorded as forest in Revenue records.  The difference of opinion was basically wheather the land is having characteristics of forest or otherwise,  for which the committee by the majority report of two members has concluded that it is not forest land as there are much fewer then 200 trees per ha., which is the standard laid down by the undivided state of Madhya Pradesh and adopted by the State of Chattisgarh.  The question of the land being as a forest land, the test of 200 trees per hec. has been submitted by the State to the Supreme Court and the Supreme Court has not dis-agreed with the same at any stage.

REPORT OF THE COMMITTEE CONSTITUTED BY MoEF

9.
Ministry of Environment and Forest vide letter dated 10/11th June, 2003 had constituted a committee under the Chairmanship of the Chief Conservator of Forest (Central), Regional Office Bhopal (RCCF Bhopal) with Conservator of Forest, Bilaspur Circle and Joint Secretary, Revenue Department, Government of Chattisgarh as its members to enquire into alleged violation of the F.C.Act in the instant case.  The Chairman of the committee has concluded that the land allotted to M/s Maruti is a forest land whereas the other two members have concluded that the land is a non forest land.

OBSERVATIONS AND CONCLUSIONS

10.
The main issue examined by the CEC was wheather the land allotted to M/s Maruti is a forest land or otherwise.  After considering the relevant records, submissions made by the State Govt., M/s Maruti as well as the Applicants, following observations are made by the CEC: -

I) On an application made by M/s Maruti to the Chief Minister, Chattisgarh for allotment of land for setting up a coal washery plant 37.91 acre unsurveyed govt. revenue land in Village Ratiza, which was subsequently given new survey Nos. 850/22 to 850/29, was found to be suitable for allotment and for which a detailed report was submitted by SDO (Revenue), Katghora through District Collector, Korba to Govt.  The report inter-alia included No Objection Certificate from Gram Panchyat and enumeration list of 926 trees standing on the area (annexed hereto as  Annexure A).

ii)
The allotment of the land was discussed by the Inter Department Committee on 18.10.2002 during which the Forest Department informed that the land being considered for allotment to M/s Maruti contains a large number of trees and therefore may come under the purview of the Forest (Conservation) Act, 1980.  This stand was taken on the basis of the DFO, Katghora’s letter dated 17.10.2002, where in it was mentioned that as per the joint verification done by the Beat Guard Ratiza and Halka Patwari, the area comes under the category “Bade Jhar / Chote Jhar Ka Jungle” and contains about 200 trees per ha.  A copy of the said letter is appended hereto as Annexure B.  In the meeting, it was decided that the proposed land will be jointly inspected by the Forest Department, Revenue Department and Industrial Department and the inspection report will be provided by 22.10.2002.  

iii)
Accordingly Joint Secretary in Revenue Department vide his letter dated 1810.2002 asked the Collector, Korba to send the joint inspection report after getting the site inspection done.  A copy of the said letter was also endorsed by him to the Deputy Secretary, Forest Department who in turn endorsed it to the Conservative of Forest, Bilaspur and DFO, Katghora on 18.10.2002 itself.

iv)
On the instructions of DFO, Katghora a team consisting of Sub DFO, Pali, Naib Tehsildar and Assistant Manager, Chattisgarh State Industrial Development Corporation, Bilaspur jointly inspected the area on 18.10.2002.  The joint inspection report dated 18.10.2002 along with covering letter of SDO, Pali is appended hereto as Annexure C.  Based on above, DFO Katghora’s forwarding letter dated 19.10.2002, Collector Korba’s report and other documents the land was allotted to M/s Maruti.

v) 
Subsequently, after receipt of the complaints against the alleged irregularities committed in allotment of the land to M/s Maruti, the State Govt. vide letter dated 20.1.2003 decided to enquire into the matter for which Dr. P. Raghwan, Chief Secretary, Commerce and Industry Department was made the enquiry officer.  The CEC had specifically asked the State Government to file a copy of this report, however, the same was never filed nor any explanation about its alleged mysterious disappearance was given.  

vi) The land allotted to M/s Maruti was indeed an unsurveyed area of Ratiza Village and not part of the survey Nos. 594/1 and 611/1 of Village Nawagaonkhurdh (as is being claimed by the applicant). 

vii)  Notwithstanding the non availability of any notification showing that the area was a notified reserved forest or protected forest, this area was continuously being  considered by the Chattisgarh Forest Department to be “forest”.  In the DFO, Katghora letter dated 17.10.2002 (please refer Annexure B) it is clearly mentioned that the land comes under the category of Bade Jhar / Chote Jhar Ka Jungle (i.e.  orange area / undemarcated protected forest) and contains about 200 trees per ha. In the joint site inspection report dated 18.10.2002, it is clearly mentioned that as per the records maintained by Forest Department, the proposed area was surveyed by Orange Unit, Bilaspur during 1997-98 and was proposed to be included under Andikachher Forest Block.  After survey by the Forest Department, temporary pillars (for the proposed Forest Compartment) were also put in, however no gazette notification for the forest block  was issued.  It is also mentioned that the area is having Sal mixed forest; and it contains about 150 to 200 trees per ha.

viii)
The site inspection report had not concluded that the area was not a forest land.  The report does not show that any enumeration was actually done.  The report after dealing with the position on the ground and the views earlier taken by the Forest Department refers to the enumeration done earlier by the Revenue Department by stating that the survey no. wise details of trees have separately been prepared showing that the area contains 926 trees.   It may be seen that the enumeration list of trees enclosed with the joint inspection report is actually a xerox copy of the enumeration list prepared earlier by the Revenue Department (please refer Annexure A and Annexure C).  During the hearing, the State of Chattisgarh had earlier taken a view that the enumeration was actually done by the Joint Inspection Team on 18.10.2002.  Later on, the stand was changed and it was stated that the earlier enumeration was only verified on the ground during the joint inspection. The CEC is unable to agree with the contention of the State Govt. especially as the joint inspection report does not show that the enumeration was physically done or verified by the team.

ix)
The reports given by the Sub Divisional Forest Officer, Pali and subsequently by DFO, Katghora and other Senior Officers do not correctly reflect the contents of the joint inspection report.  The CEC is of the considered view that the conclusion drawn on the basis of the joint inspection report that the land was a non forest land was totally erroneous. Such a conclusion could not have been drawn on the basis of the joint inspection report.

x) 
It is physically impossible to complete the entire exercise of  a) issue of instructions by the Govt. in revenue department; b) receipt of instructions by the Govt. in forest department; c) transmissions of instructions by the Govt. to District Collector and DFO; d) intimating the concerned official; e) movement from head quarters to the field and back to the head quarters; f) demarcation of the area; g) enumeration of the trees; h) physical inspection of the area and i) preparation of the joint inspection report in one day.  The speed with which the entire exercise is reported to have been done casts serious doubts about authenticity and impartiality of the joint inspection report especially in the light of wrong conclusions drawn in the report.

xi)
The Orange Area survey and Demarcation Unit, Bilaspur had found the area allotted to M/s Maruti suitable for notification as demarcated protected forest.  For this, after joint inspection, temporary boundary pillars were also erected on the ground.  A detailed proposal for declaring the area as part of Andikachher forest block was submitted to CCF (land) survey vide letter dated 10.1.2002 who in turn submitted the proposal to the Govt. on 27.4.2002.  The proposal was returned back by the Govt. with certain queries on 10.6.2002.  The entire joint inspection of the area, demarcation of the area, preparation of the proposal by the unit, submission of the proposal by the forest department, return of the proposal by the State Govt. was done by treating the area as undemarcated protected forest and at no stage and at no level any contrary view was taken.  

xii)
During the hearing, the State had strongly pleaded that merely forwarding the proposal does not make the area “forest” as no notification was issued.  The Committee is unable to agree with the contention of the State Govt. as the proposal was sent for notifying the area as “Andikachher forest block” (a demarcated protected forest) with the clear understanding that the area already comes under the category of undemarcated protected forest.  The Committee is also unable to agree with the contention of the State Govt. that the proposal was wrongly prepared as in such a case the proposal should have been rejected on this ground.  In any case, atleast before allotment of the land to M/s Maruti this issue should have been sorted out. 

xiii)
Though the number of trees enumerated by the Revenue Department and subsequently by the Forest Department are reported to be exactly same i.e. 926, there are wide variations in number of trees of a particular species as well as in their girth sizes.

xiv)
Though the land allotted to M/s Maruti was “forest” as per the records of the Forest Department up to 17.10.2002 (now claimed that it was wrongly being treated so), none of the senior officers right from the Divisional Forest Officer up to the top found it necessary to carry out site inspection, verification of records or enumeration of trees before agreeing that it was actually a non forest area.  It was left to the discretion of the Sub DFO, Pali to decide the issue inspite of sensitivity of the matter.

xv)
The Forest Department vide DFO Katghora’s letter dated17.10.2002 had reported that the area contains about 200 trees / ha.  On the other hand the Revenue Department after remuneration had reported that the area contains in all 927 trees i.e. about 50 trees per ha.  Such a wide difference in the number of trees / ha. was readily accepted by the Forest Department without verification by the senior officers.

11.
From the above it is clear that since the land allotted to M/s Maruti was being considered to be “forest” it could not have been legally allotted to M/s Maruti without obtaining prior approval of the Central Govt. under the F.C. Act.  If the land was indeed a non forest land, as now being made by the State Govt., and the Forest Department was wrongly treating the land as undemarcated protected forest (orange area), the issue of incorrect classification should have been thoroughly examined before allotting the land.  Instead, at the time of the allotment of the land, the area was treated as “non forest “ by misrepresentation of the contents of the joint inspection report and by overlooking the consistent view being taken by the Forest Department in the past.

12.
The CEC therefore concludes that the land allotted to M/s Maruti is a forest land and therefore prior approval of the Central Govt. under the  F.C.Act  was necessary before allowing setting up of the coal washery plant by M/s Maruti. 

RECOMMENDATIONS

13.
In view of above the CEC recommends that the land allotted to  M/s Maruti should be treated as “forest” for the purpose of the Section 2 of the F.C.Act.  The State of Chattisgarh and M/s Maruti should be directed to seek approval of the Central Govt. under the F.C.Act for setting up of the coal washery plant on it.  The application, as and when moved through the State Govt. should be decided expeditiously by the Central Govt. on merit in a time bound manner. In case the Central Govt. approves the application, in addition to any other conditions that may be imposed by the Central Govt., M/s Maruti will be liable to pay net present value of the forest land pursuant to this Hon’ble Court’s order dated 30.10.2002 in I.A. No. 566.

14.
Taking an overall view of the situation, the CEC is recommending that pending a decision under the F.C.Act, no further construction should be allowed.  In case approval under the F.C.Act is refused by the Central Govt., M/s Maruti shall be liable to demolish building / structures constructed at its own cost.  

GENERAL

15.
During the hearings Additional Chief Secretary (Forest), Govt. of   Chattisgarh   and   Principle   Chief   Conservative   of     Forest,  Chattisgarh Forest Department were co-opted as Special Invitees.  After conclusion of hearings, the observations and conclusions drawn by the CEC were discussed with them.  Subsequently their written views have been received by the CEC vide letter dated 8.9.2003, which is appended hereto as Annexure D.   Their written views are similar to the stand taken by the State of Chattisgarh during the hearings and therefore have not been discussed separately in the report. 


The Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

 (M. K. Jiwrajka)

Member Secretary

Dated:- 6.10.2003

Date:
28/10/2003
I.A. Nos.:
836 & 895 

Date of hearings:
16/09/2003, 23/09/2003

Issues Dealt With:
Recommends the MoEF’s order dated 20.8.2002 allowing mining leases inside the Valmiki Wild Life Sanctuary may be set aside; the State of Bihar be directed to ensure immediate closure of all mining activities inside National Parks and Wild Life Sanctuaries including within the safety zone around the boundaries of the National Parks and Sancturies; the MoEF may be directed to ensure that no mining lease inside any National Park or Wild Life Sanctuary is approved under the F.C. Act without obtaining specific permission from this Hon’ble Court in view of the order dated 14.2.2000 passed in I.A. No.548; I.A.No.895 be dismissed.

OBSERVATIONS AND RECOMMENDATIONS


I.A. No.836 of 2002 has been filed by the State of Bihar against the order dated 20.8.2002 passed by the Additional Director General of Forests (Wild Life), Ministry of Environment and Forest restoring the mining leases of Sh. R.P. Verma and Sh. Rai Brij Mohan Sharma in Valmiki Wild Life Sanctuary, Bihar.  Following prayers have been made in the I.A.:-

a) quash the impugned order dated 20.8.2002 passed by Additional D.G.F. (Wild Life); OR

b) pass such other order / orders as this Hon’ble may deem fit and proper in the fact and circumstances of the case.

2.
After hearing the matter on 16.12.2002, this Hon’ble Court passed the following order:-

“Mr. Himanshu Shekhar, learned counsel accepts notice on behalf of Respondent No.4 and Mr. Rao, learned counsel accepts notice on behalf of respondent Nos.1-3.

Counter affidavit be filed within four weeks.  Rejoinder affidavit, if any, be filed in another two weeks.

Till further order, the operation of the order dated 20th August, 2002 shall remain stayed.  The above order will apply to similar other areas in the National Park.  It would be the responsibility of the State Government to ensure the compliance of the same.”

3.
I.A.No. 895 of 2003 has been filed by Sh. Ramesh Prasad Verma, Respondent No.4 in I.A.No.836 of 2002 seeking vacation of the above stay order.  Following prayers have been made in the I.A.:-

a)
vacate the aid interim stay granted vide order dated 16.12.2002 by this Hon’ble Court in the aforesaid matter.

b)
pass such other and further orders as this Hon’ble Court may deem fit and present case.

4.
These I.As were heard by this Hon’ble Court on 1.9.2003 when the following order was passed:- 

“When the matter is taken up for hearing, it is agreed between the parties that these I.As may be sent to the Central Empowered Committee (CEC).  We order accordingly.  The CEC is requested to send its views within eight weeks.  List thereafter.”

5.
This report is being submitted pursuant to above directions after examining the matter during the hearings held on 16.9.2003 and 23.9.2003.

BACKGROUND

6.
After considering the proposals received from the State of Bihar, Ministry of Environment and Forests (MoEF) accorded approvals under the Forest (Conservation) Act, 1980 (F.C. Act) for two mining leases in favour of Mr. Ramesh Prasad Verma (Respondent No.4 in I.A. No.836) and Mr. Rai Brij Mohan Sharma (Respondent No.5 in I.A. No.836) for a period of ten year each in Valmiki Wild Life Sanctuary vide orders dated 15.2.1994 over an area of 42 ha. and 20 ha. respectively.  Subsequently another mining lease was approved in favour of Sh. Vinay Verma over an area of 12 ha. vide MoEF’s order dated 2.3.1998.  

7.
Pursuant to this Hon’ble Court’s order dated 14.2.2000, the State of Bihar vide letter dated 21.9.2001 requested the MoEF to cancel the mining leases of the Respondent No.4 & 5 which were  inside the Valmiki Wild Life Sanctuary.  Based on above, MoEF vide letter dated 6.12.2001 cancelled the approvals granted under the F.C. Act for all the three mining leases falling inside the Valmiki Wild Life Sanctuary.  The cancellation of the mining leases was challenged by Sh. R.P. Verma as well as Sh. Rai Brij Mohan Sharma before the Patna High Court on which the Hon’ble High Court vide order dated 11.4.2002 directed the Additional D.G.F. (Wild Life), MoEF to issue show cause notice to them and after hearing them dispose off the matter.

8.
After issuing show cause notice and holding personal hearing the Additional D.G.F. (Wild Life) MoEF vide order dated 20.8.2002 restored the mining leases of both the respondents.  The I.A.No.836 has been filed by the State of Bihar against the above order.

SUBMISSIONS MADE BY THE STATE OF BIHAR

9.
The submissions made by the State of Bihar are summarized as under:-

(i)   Hon’ble Supreme Court by order dated 14.2.2000 in I.A.No.548 has prohibited removal of dead, diseased, dying or wind fallen trees, driftwood and grasses etc. from any National Park or Sanctuary.  Even the operation of the earlier orders made in this regard by the State Governments have been stayed.   No mining can now be allowed inside the Valmiki Wild Life Sanctuary without obtaining prior approval from the Hon’ble Supreme Court.  Therefore, the order passed by the Additional D.G.F. (Wild Life) allowing mining inside the sanctuary was in contravention to the orders of the Hon’ble Supreme Court;

(ii)   Section 29 of the Wild Life (Protection) Act, 1976 prohibits destruction, exploitation or removal of Wild Life in a sanctuary unless and until it is permitted by the Chief Wild Life Warden after the State Government is satisfied that it is necessary for the improvement and better management of Wild Life.  Allowing mining inside a sanctuary is highly detrimental to the Wild Life and its habitat and therefore is against the provisions of Section 29 of the said Act;

(iii)   the MoEF is not competent to issue mining lease inside a sanctuary without the concurrence of the State Government;

(iv)    as per the policy decision taken by the MoEF vide letter dated 4.12.1998, no development work is permissible inside a sanctuary.  In addition MoEF vide letter dated 4.5.2001 has instructed the State Government that no proposal seeking use of forest land inside a National Park or a Sanctuary should be sent to the MoEF without getting the prior approval of the Hon’ble Supreme Court.  The order of the Additional D.G.F. (Wild Life) is in violation of the MoEF’s own policy decision;

(v)   during monitoring the MoEF had found serious violations of the stipulated conditions on which the mining was earlier allowed in favour of Respondent No.4.  It was also found that the quarry operations had disturbed Wild Life and the mining in the river beds had laid to the river changing its course.  After considering the monitoring report the mining lease of Respondent No.4 was earlier cancelled by the MoEF vide order dated 9.7.1996.  The resumption of mining will cause destruction of the habitat of the sanctuary;

(vi)   the MoEF has opposed even allowing seasonal collection of Kendu (Tendu) leaves for livelihood by poor local inhabitants inside the National Park / Sanctuary for short periods of 2-3 weeks per year on the ground that it will have adverse effect on the Wild Life habitat.  The mining being much more destructive should not have been allowed;

(vii)   before taking a decision views of the State Government and the Chief Wild Life Warden were not sought;

SUBMISSIONS MADE BY SH. R.P. VERMA

10.
The main issues raised by Sh. R.P. Verma, Respondent No.4 in I.A. No. 836 and Applicant in the I.A.No. 895 are summarized as under:-

(i)   The river Pandai, flows from the higher reaches of Himalaya’s in Nepal and hits the plains for the first time near the site of Respondent’s mining lease.  It being a mountain river, continuously brings stones, pebbles etc. from the higher reaches.  If these stones / pebbles are permitted to accumulate, it will lead to the rising of the river bed with consequent flooding in the area causing general disturbances to the ecology and the environment.  To prevent floods etc. it is, therefore necessary to have a regular system in place for the removal of washed down stones and pebbles from the river beds.   Removal of pebbles by hand picking from the river beds is beneficial in controlling floods and regulating the water flow in the rivers especially in the rivers adjoining hilly terrain;  

(ii)   the Chief Wild Life Warden vide his letter dated 18.3.1993 had given the opinion that the removal of stones from the river beds in the Valmiki Wild Life Sanctuary is beneficial for Wild Life Conservation and Protection and to train the course of the river  (ANNEXURE R-4/3).  The approval under the F.C. Act for the mining lease of the Respondent was accorded by the MoEF after taking into consideration the opinion of the Chief Wild Life Warden;  

(iii)   the Hon’ble Supreme Court has prohibited mining in a sanctuary unless it was for the benefit of the sanctuary.  Section 29 of the Wild Life (Protection) Act permits mining in a sanctuary if it is for the benefit of the sanctuary.  Since the collection of pebbles by hand from the river beds is beneficial for the sanctuary it does not violate Hon’ble Supreme Court’s order or the said Act;

(iv)   the lease area does not fall within a sanctuary declared in accordance with law as the statutory provisions with regard to determination of private rights have not been complied with and the final notification under Section 35 of the Wild Life (Protection) Act has not been issued till date;

(v)   as per the monitoring report dated 7.6.2001 of the Regional Chief Conservator of Forest, MoEF no impact of the mining on forest and Wild Life was observed (ANNEXURE R-4/6);

(vi)   Ministry of Environment and Forest vide order dated 28.5.1997  had constituted a committee comprising of Mr. P.K. Sen, Director, Project Tiger, Mr. Brijendra Singh and the Chief Wild Life Warden, Bihar to suggest the safeguard and stipulations subject to which mining could be allowed.  The said committee recommended to allow mining subject to demarcation of 25 % of the river bed on either side as “no mining zone”.  The approval was accorded by the MoEF after considering the report of the said committee and incorporating the safeguards recommended by the committee;

VIEWS OF MINISTRY OF ENVIRONMENT AND FOREST

11. 
In the affidavit dated  27.1.2003 filed by Mr. Anurag Bajpai, Assistant Inspector General of Forests, MoEF the chronology of the events, details contained in the Additional D.G.F’s (Wild Life) order, facts leading to the filing of the I.A. by the State of Bihar, process followed for sanction of the mining lease, details of the Hon’ble Patna High Court order dated 11.4.2002, issues raised in the show cause notice dated 16.5.2002 issued by the Additional D.G.F. (Wild Life), explanations taken into consideration by the MoEF while granting the permission etc. have been dealt with.  It is also mentioned that after receipt of the approval from the MoEF, the State of Bihar by order dated 20.8.2002 had permitted the Respondents to collect pebbles etc. from the sanctuary area.  The State of Bihar had initially recommended grant of lease in favour of the Respondents on the ground that the Respondents had been working the lease since 1966 and that collection of boulder etc. by hand is very essential to train the course of the river.  The present I.A. challenging the Additional D.G.F. (Wild Life)’s order dated 20.8.2002 has been filed by the State of Bihar for the reasons best known to itself.

 OBSERVATIONS AND CONCLUSIONS 

12.
Hon’ble Supreme Court by order dated 14.2.2000 in I.A. No.548 has prohibited removal of trees, grasses etc. from any National Park or Sanctuary. For the sake of convenience the operative part of the order is reproduced below:-



”……………..In the meanwhile, we restrain Respondent No.2 to 32 from ordering the removal of dead, diseased, dying, wind fallen trees, driftwood and grasses etc. from any National Park or game sanctuary or forest.  If any order to this effect has already been passed by any of the Respondent States the operation of the same shall immediately be stayed.”


The word “forest” was subsequently deleted by order dated 28.2.2000. 


From the above it is absolutely clear that no mining can be allowed inside a National Park or Wild Life Sanctuary without obtaining specific permission from this Hon’ble Court.  Even the approvals granted for mining leases inside a National Park / Wild Life Sanctuary before 14.2.2000 became invalid. 

13.
Any non forestry activity including mining can be carried out on a forest land only after obtaining prior approval of the Central Government under Section 2 of the F.C. Act.   For this purpose the respective State Government submits the proposals in the prescribed proforma along with requisite details as per the provisions of the Forest (Conservation) Rules, 1981.  There are no powers vested with the Central Government to suo moto permit non forestry use of a forest land unless and until the concerned State Government seeks specific approval for the same.  In the instant case, since the State of Bihar itself did not want to grant mining lease inside the forest area, the MoEF could not have accorded approval under the F.C. Act for mining.

14.
Section 29 of the Wild Life (Protection) Act prohibits removal of Wild Life or destruction the habitat of the Wild Life Sanctuary unless and until it is beneficial for Wild Life or the habitat and is permitted by the Chief Wild Life Warden.  For the sake of convenience Section 29 of the said Act prior to the amendment is reproduced below:-




“29. Destruction, etc. in a sanctuary prohibited without a permit. - No person shall destroy exploit or remove any wild life from a sanctuary or destroy or damage the habitat of any wild animal or deprive any wild animal of its habitat within such sanctuary except under and in accordance with a permit granted by the Chief Wild Life Warden and no such permit shall be granted unless the State Government, being satisfied that such destruction, exploitation or removal of wild life from the sanctuary is necessary fro the improvement and better management of wild life therein, authorises the issue of such permit.” 


Since the State Government was of the view that mining was not beneficial for Wild Life and habitat, no mining could have been allowed by the MoEF under the F.C. Act.  It may be mentioned that Wild Life (Protection) Act as well as the F.C. Act are special Acts and therefore have to be independently complied with.  Approval under the F.C. Act for mining in a Wild Life Sanctuary could be granted only if the relevant provisions of the Wild Life Act permits the same and vice-versa.

15.
In the Wild Life (Protection) Act as amended with effect from 20.1.2003 the Section 29 of the Act has been substituted as under:-




“29. No person shall destroy, exploit or remove any wild life including forest produce from a sanctuary or destroy or damage or divert the habitat of any wild animal by any act whatsoever or divert, stop or enhance the flow of water into or outside the sanctuary, except under and in accordance with a permit granted by the Chief Wild Life Warden, and no such permit shall be granted unless the State Government being satisfied in consultation with the Board that such removal of wild life from the sanctuary or the change in the flow of water into or outside the sanctuary is necessary for the improvement and better management of wild life therein, authorises the issue of such permit:




Provided that where the forest produce is removed from a sanctuary the same may be used for meeting the personal bona fide needs of the people living in and around the sanctuary and shall not be used for any commercial purpose.




Explanation – For the purpose of this section, grazing or movement of livestock permitted under clause (d) of section 33 shall not be deemed to be an act prohibited under this section.”


Thus no forest produce can now be removed from a wild life sanctuary for any commercial purpose.  In view of above, even if removal of boulders etc. is beneficial for Wild Life and habitat  or for training the course of the river, such removals are not permissible for commercial purposes.

16.
Considering the legal position and this Hon’ble Courts order dated 14.2.2000, the CEC is of the view that no mining activity can be allowed within a National Park or Wild Life Sanctuary.  The MoEF’s order dated 20.8.2002 by which the mining leases inside the Valmiki Wild Life Sanctuary were restored in favour of Respondent No.4 & 5 was, therefore, not in conformity with this Hon’ble Courts order dated 14.2.2000, Section 2 of the F.C. Act as well as Section 29 of the Wild Life (Protection) Act.  

17.
In view of above the CEC recommends that :-

(i)   the MoEF’s order dated 20.8.2002 allowing mining leases inside the Valmiki Wild Life Sanctuary may be set aside;

(ii)   the State of Bihar may be directed to ensure immediate closure of all mining activities inside National Parks and Wild Life Sanctuaries including within the safety zone around the boundaries of the National Parks and Sancturies;

(iii)   the MoEF may be directed to ensure that no mining lease inside any National Park or Wild Life Sanctuary is approved under the F.C. Act without obtaining specific permission from this Hon’ble Court in view of the order dated 14.2.2000 passed in I.A. No.548;

(iv)   I.A.No.895 may please be dismissed;


The Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

 (M. K. Jiwrajka)

Member Secretary

Dated:- 28.10.2003

Date:
22/01/2004

I.A. No.:
776 of 2002 in I.A. No. 424 
 

Date of hearing:
25/08/2003, 23/09/2003, 17/10/2003
Issues Dealt With:
View of the CEC that Hon’ble Court’s order dated 22.9.2000 requires no modification; applicable only for reporting, reviewing or accepting the Confidential Report’s of the Forest Officers working within the Forest Department and is not applicable for forest officers working outside the department or for other services.  

OBSERVATIONS AND RECOMMENDATIONS

I.A. No. 776 of 2002 has been filed by the State of Madhya Pradesh for modification/clarification of this Hon’ble Court’s order dated 22.9.2000 regarding writing of the confidential reports of the Forest Officers.  Following reliefs have been sought in the I.A:

“(i)
Modify/clarify the order dated 22.09.2000 that the Reporting Authority and Reviewing Authority up to the rank of Additional Chief Conservator of Forests should be immediately superior officer as per amended provisions of Rule 2 (a), 2 (e) and 2(f) All India Service (Confidential Rolls) Rules, 1970.

(ii) The amended provisions of the All India Services (Confidential Rolls) Rules, 1970.   In Section 2 (e), 2(f) and 2(a) be given full effect to in its letter and spirit.

(iii) Any other order and/or direction as this Hon’ble Court may deem fit and proper be passed.”  

2.
This Hon’ble Court by order dated 1.8.2003 has transmitted the I.A. to the CEC for examination and submission of the report. For the sake of convenience the operative part of the above order is reproduced below:

“let this I.A be transmitted to CEC which will examine the same and submit a report within a period of eight weeks.  List after the report is received.”

3.
Pursuant to the above orders this report is being submitted after examining the matter during the hearings held on 25.8.03, 23.9.03 and 17.10.03. During the hearing, the views of the Department of Personnel and Training, Government of India (DOPT), which is the nodal ministry for service matters relating to  All India Services, were also obtained. 

BACKGROUND

4. This Hon’ble Court by order dated 22.9.2000 in I.A. No. 424 has issued detailed directions regarding felling and regeneration of forest, regularisation of encroachments on forest land in Madhya Pradesh and authority competent to write Confidential Report (CR) of Forest Officers. The present I.A. has been filed seeking modification/clarification of the Hon’ble Court’s order regarding writing of the Confidential Report’s of the Forest Officers. This Hon’ble Court has directed that the reporting officer for writing the Confidential Report’s of the officers of the Forest Department up to the rank of Additional Principal Chief Conservator of Forests, should be the immediate superior officer within the Forest Department. Likewise the Reviewing Authority should also be the person within the same Department.  For instance for writing the CR of the Divisional Forest Officer, as per the Hon’ble Court’s order the reporting officer should be the Conservator of Forest and the Reviewing Officer would be the Chief Conservator of Forests/ the Principal Chief Conservator of Forests.  This order was passed in the context of the State of Madhya Pradesh where the CR’s of the Divisional Forest Officer and the Conservator of Forests was being written by the District Collector and the Divisional Commissioner, respectively.  The said order was passed after this Hon’ble Court had considered the minutes of the meeting held between the Inspector General of Forests and the Special Secretary, MoEF and the Chief Secretary, Madhya Pradesh pursuant to the directions dated 28.2.2000

SUBMISSIONS MADE BY THE STATE OF MADHYA PRADESH – THE APPLICANT

5.
The submissions made by the State of Madhya Pradesh are summarised as under:-

(i) the Hon’ble Court’s order regarding writing of the CR’s of the Forest Officers was passed in view of the  judgment of this Hon’ble Court in the State of Haryana Vs. P.C. Wadhwa, IPS, Inspector General of Police and another reported in (1987) 2 Supreme Court Cases 602. The said judgement was passed on the basis of the then existing provisions of the All India Service (Confidential Rolls) Rules 1970 (CR Rules).  Subsequently, the CR Rules have been amended vide notification dated 8.12.1987 and the requirement that the reporting authority should be a superior member of the same Service has been dispensed with.  This was not brought to the notice of the Hon’ble Court during the hearing.  In view of above, the Hon’ble Court’s order dated 22.9.2000 is  per – incuriam and requires modification and reconsideration;

(ii) the officer to be designated as the Reporting Officer for the purpose of writing CR of an officer depends on the nature of the organisation and its hierarchical structure.  In many departments, officers with various backgrounds both technical and non-technical occupy various positions.  An officer in such an organisation may be reporting to his immediate superior, who could be from a different service.  This does not come in the way of the superior officers in the hierarchy writing the CR of his junior;

(iii) in a multi disciplinary system of administration, it is not necessary that persons from only one profession or service should conduct the affairs of the organisation;

(iv) District Collectors and Divisional Commissioners are over all in-charge and coordinate implementation of welfare policies of the Government at District/Division level and the Divisional Forest Officers and other forest officers also function under their co-ordination and supervision. If the District Collectors and the Divisional Commissioners have no say in writing the CR’s of the forest officers, they may not have control over them in implementing the welfare policies of the Government;

(v) though the CR of the Divisional Forest Officer was earlier being written by the District Collector, it was being reviewed by the Conservator of Forests.  It is therefore, not correct to take a view that the Conservator of Forests had no control over the Divisional Forest Officer and so on;

(vi) the writing of the CR of the Forest Officers by the District Collector and other Revenue Officers should be seen in the historical perspective of the administrative set up, which has evolved over a period of time.  The sudden changes in the structure may be undesirable.  The DFO does not work in isolation.  He is part of the team at District Level.  It cannot be held that Forest Officers are only responsible for protection and conservation of forests.  The District Level task forces comprising of District Collector, Superintendent of Police and other officers, were created for effective cooperation and co-ordination to protect the forests from encroachment and vandalism from mine owners. These Task Forces are not functioning smoothly and effectively in view of non-cooperation of officers of other department who feel that they are only accountable to superior officers of their cadre alone. There seems to be vacuum in the hierarchy, which affects the affairs of the State Government. This compartmentalization has not brought good result;  

6.  The submissions made by the MoEF are summarised as under:-

(i) the Hon’ble Court’s order dated 22.9.2000 regarding writing of CR’s of Forest Officers does not need any modification. The Hon’ble Court’s order should be seen in the context in which it was passed. In Madhya Pradesh the CR’s of the Forest Officers working in the field such as Divisional Forest Officer, Conservator of Forests etc. were being written by the District Collector, the Divisional Commissioner etc. as Reporting Officer.  The sanction of casual leave, initiating disciplinary action etc. was also being done by them, even though the District Collectors at times are junior to them in terms of pay scale and/or seniority when compared with the Divisional Forest Officer. Since the primary responsibility of the Forest Officers is protection of forests and allied activities and not the welfare activities, therefore, their CR’s should logically be written by the superior Forest Officer and not the District Collector or the Divisional Commissioner. The order of the  Hon’ble Supreme Court has merely rectified the aberration prevailing in the State of Madhya Pradesh;

(ii) a number of instances of violation of the Forest (Conservation) Act, 1980, illegal felling and mining with the knowledge of local officers and public representatives in the State of Madhya Pradesh were brought to the notice of the Hon’ble Court in I.A. No. 424 and other I.A.’s filed by Mr. Santosh Bharati.  One of the identified reasons for giving inadequate attention to the forest protection in the State was the then prevalent system of writing of the CR’s of the Forest Officers;

(iii) the CR’s of the Divisional Forest Officers etc. in all other states except in the State of Madhya Pradesh is being written by the Conservators of Forest etc. as the Reporting Officers.  There is no reason why a different system should be followed in the State of Madhya Pradesh; 

(iv) the amended CR Rules should have been placed by the State of Madhya Pradesh during the hearing in the Supreme Court.  In any case, the Hon’ble Court’s orders is not contrary to the amended rules;

(v) if the State of Madhya Pradesh was aggrieved by the Hon’ble Court’s order it should have moved a review petition within the stipulated period of 30 days.  The I.A. is, therefore, barred by delay and latches;

7.  
The submissions made by DOPT, Government of India are summarised as under :-

(i) the order dated 22.9.2000 passed by Hon’ble Supreme Court is based on its earlier judgment dated 16.4.87 and the rules as they stood as on 16.4.1987. Thereafter on 8.12.87 the CR Rules have been amended which however have not been considered while passing the order dated 22.9.2000.  Earlier, only the superior officers of the same Department were competent to write the CR as the Reporting Officers.  After the amendment of the rules any officer can be designated as the Reporting Officer by the competent authority.  Unless these rules are struck down they have to be followed;

(ii)  the CR’s should be written by the officers supervising the work of an officer who may not necessarily be from the same service or the same department.  For instance if a Forest Officer is working under direct control of the District Collector in Rural Development Department, his CR should be written by the District Collector. The District Collector should not be debarred from writing the CR just because he does not belong to the same service;

(iii) the rules should be seen in the proper perspective.  Though the CR of an officer should not be written by an officer of a lower pay scale or rank but it can be and should normally be written by an officer who actually supervises his work.  If two or more officers supervise the work of an officer, the reporting officer should be the one who is responsible for supervising most of the work;

(iv) there may be situations where almost all the work or most of the work of a forest officer is being supervised by an officer from other service.  In such an event the CR’s should logically be written by the officer from the other service.  For instance if an IFS officer is working in the Secretariat his CR should be written by an officer under whom he is working who may be an officer from different service; and 

(v) this Hon’ble Court’s order dated 22.9.2000 was passed in the context of protection of forests which should not be treated as a general order covering other services;

CONCLUSIONS AND RECOMMENDATIONS

8.
After careful examination of the issues raised by the Applicant i.e. the State of Madhya Pradesh, the views of the MoEF and the Department of Personal & Training, Government of India, following observations are made:

(i) in all the States and Union Territories except the State of Madhya Madhya Pradesh, the CR’s of the Assistant Conservator of Forests, the Divisional Forest Officer and the Conservator of Forests working in the Forest Department are written by their immediate superiors in the Forest Department i.e. the Divisional Forest Officer, the Conservator of Forests and the Chief Conservator of Forests, respectively.  In the State of Madhya Pradesh the CR’s of these Forest Officers were being written by their counterparts in the Revenue Department i.e. Assistant Collector, District Collector and Divisional Commissioner;

(ii) the primary responsibility of the forest officers working in the field is forest protection, wildlife management, implementation of FC Act, Indian Forest Act, Wildlife (Protection) Act, preparation and implementation of Working Plans and other forestry  activities. These officers work under the direct supervision and administrative control of their superior forest officers.  It is, therefore, logical that their CR’s are written by their superior officers in the Forest Department and not by their counterparts in the Revenue Department;

(iii) though the forest officers may be involved in implementation of various welfare and development schemes of the State Government, this should not normally become their primary responsibility;

(iv) in view of above, the system of writing of CR’s of the Forest Officers working in the field by their counterparts in the Revenue Department may not be appropriate. If required, a report about the performance of the Forest Officer (s) in implementation of the welfare schemes may be sent by the Assistant Collector, District Collector or the Divisional Commissioner to the designated Reporting Officer (s), which could be taken into consideration by the Reporting Officer (s) while writing the CR(s); 

(v) the CR should normally be written by the officer of higher rank and pay scale. In exceptional cases it may be allowed to be written by the officer in the same pay scale provided he is senior. It should never be allowed to be written by an officer of a lower rank or who is in a lower pay scale. There are many Divisional Forest Officers who are in a higher pay scale and/or of higher seniority vis-à-vis the District Collectors;  

(vi) Rule 2(e), 2(f) and 2(a) of the All India Services (Confidential Rolls) Rules, 1970 as amended on 8.12.1987 deal with the “reporting authority”, “reviewing authority” and “accepting authority”, respectively.  As per the amended rules, the reviewing authority and the accepting authority shall be the authority supervising the performance of the reporting authority and reviewing authority, respectively.  Since the Divisional Commissioner is the supervising authority for the District Collectors and Revenue Secretary is the supervising authority for the Divisional Commissioner, if a District Collector is designated as the reporting authority for the DFO, the Divisional Commissioner and the Revenue Secretary will be the Reviewing Officer and Accepting Officer, respectively. Under these circumstances none of the officers working in the Forest Department would be involved at any level in assessing the performance of the Divisional Forest Officer. Relevant extracts of the amended CR Rules are appended hereto at ANNEXURE-A ;
(vii) in view of above the practice of designating the District Collector as the reporting authority and the Conservator of Forests as the reviewing authority for writing the CR of the DFO was not in consonance with the amended CR rules. Similar situation existed for other field officers of the Forest Department;  

(viii) the amendments made in the All India Services (Confidential Rolls) Rules,1970 on 8.12.1987 resulted in nullifying the Hon’ble Court’s judgment dated 16.4.1987 delivered in State of Haryana vs. Shri P.C. Wadhwa, IPS, Inspector General of Police & Anr., 1987  (2) SCR 1030.  The amendment to the said rules was not made to cure any defect in pursuant to any order of this Hon’ble Court’s. The amended rules permit the Government to designate an officer in a lower pay scale or rank to write the CR of another officer in higher pay scale or rank – from the same service or another service, which is not appropriate.  Although there may be situations in which the reporting officer, reviewing officer or the accepting officer are from different services or departments, it is necessary that the reporting officer should be in a higher pay scale than the officer reported upon.  Similarly the reviewing officer and the accepting officer should normally be in a higher pay scale and rank and in no case in a lower pay scale or rank than the reporting officer and the reviewing officer;

(ix) the amended rules could have been brought to the notice of this Hon’ble Court by the applicant during the hearing which was not done.  In any case the Hon’ble Court’s order is not contrary to or inconsistent with the amended rules; 

(x) the Committee agrees with the views of the DOPT that the Hon’ble Court’s order dated 22.9.2000 was issued in a particular context and should not be generalised to cover other services.  Similarly, it also agrees with the contention of the DOPT that if the Forest Officer is working in the Secretariat or other departments where his immediate supervising officer is a non-forest officer, his CR should be written by such an officer;    

9. During the course of the hearings the Committee had requested the MoEF to provide the details about implementation of this Hon’ble Court’s order dated 22.9.2000 in various states especially in respect of the designated reviewing officer and accepting officer which is still awaited. However, the Committee has independently obtained this information for the State of Chhattisgarh, which is annexed hereto at ANNEXURE-B.  It may be seen that this Hon’ble Court’s order is not being fully implemented in the State of Chhattisgarh.  For instance, in the case of the Principal Chief Conservator of Forests, the Principal Secretary, Forest (who is in a lower pay scale) has been made the reporting authority. Further in the case of the Conservator of Forests, the Chief Conservator of Forests and the Additional PCCF, the Principal Secretary, Forest has been designated as the accepting authority, though he is in a lower pay scale than the reporting/reviewing authorities. 

10. In the light of the above, the Committee is of the considered view that this Hon’ble Court’s order dated 22.9.2000 requires no modification. The Hon’ble Court’s order has set right the anomaly that existed in the State of Madhya Pradesh regarding CR’s of the Forest Officers. The Hon’ble Court’s orders are not inconsistent with the amended CR Rules. It may be clarified that the order of 22-9-2000 of this Hon’ble Court is applicable only for reporting, reviewing or accepting the Confidential Report’s of the Forest Officers working within the Forest Department and is not applicable for forest officers working outside the department or for other services.  

This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary


Dated: 22.1.2004

Date:
27/01/2004

I.A. Nos.:
995, 999

Issues Dealt With:
Report in above I.A. filed on behalf of M/S Teyang Wood Products Private Limited against the order of the High Power Committee (HPC) recommending dismissal of I.A.
I.A. No. 995 & 999 have been filed by on behalf of M/s Teyang Wood Products Private Limited for directions in relation to the order dated 10.3.2003 passed by the HPC imposing a penalty of Rs. 38.69 lakhs  on the applicant wood-based unit for use of unaccounted timber.  Following relief’s have been sought in the I.A.   

“(a)
Allow the present I.A.; and

(b)  Direct the High Power Committee to modify its order dated 10.03.2003 after taking into consideration the Central Excise Trade Notice (TECH) No. 46/95; and 

(c) Direct the High Power Committee for North-Eastern Region to forthwith grant all clearances and approval to the Applicant’s Unit at Village Emphum, P. O. Chowkham, District Lohit, Arunachal Pradesh; and

(d) Pass ad interim order permitting and/ or directing the High Power Committee to permit the Applicant to process the logs of timber quantified at 938 logs = 936.083 cubic meters upon deposit of penalty in such manner as may be directed by this Hon’ble Court pending the hearing and disposal of the present I.A.; and 

(e) Pass such other or further orders as this Hon’ble Court may deem just, proper and expedient in the facts and circumstances of the case.”

2. These I.A.’s have been referred by this Hon’ble Court to the CEC for giving its views by order dated 24.11.2003.  For the sake of convenience the operative part of the said order is reproduced below:

“Let the CEC furnish its views to the petitions.

List for hearing on a date to be given by the Registry.”

3. Before submitting the report, with a view to give an opportunity to the applicant the matter was listed for hearing by the CEC on 7.1.2004. However, none appeared on behalf of the applicant. Instead, the counsel for the applicant filed a letter dated 7.1.2004 objecting to the hearing being held by the CEC and also drew attention to the pendency of I.A. No. 1020 filed by the applicant seeking modification/clarification of the Hon’ble Court’s order dated 24.11.2003 by which the matter was referred to the CEC for furnishing its views. Copy of the said letter is annexed hereto as ANNEXURE-A to this report.  In view of the above, this report is being submitted on the basis of the details mentioned in the I.A.’s and the relevant documents.
BACKGROUND  

4. During examination of the inventory of the applicant’s wood-based unit, use of unaccounted timber was found for which a penalty of Rs. 46.87 lakhs was imposed by the HPC by order dated 24.12.97.  Against the said order of the HPC the applicant had filed I.A. No. 421 of 1999 before this Hon’ble Court.  The main issue raised in the I.A. was that the HPC should have taken cognizance of method of computation of yield of veneer from round timber adopted by the applicant in accordance with the trade notice No. (Tech.) 46 of 1995 issued by the Excise Department, Shillong.  Following relief’s were sought in the I.A.:

“ i)
direct HPC/APFPA to take cognizance of the method of computation of the yield of veneer from round timber adopted by the Applicant since January, 1996 in accordance with the Trade Notice issued by the Shillong Collectorate being Trade Notice No. (Tech.) 46  of 1995; and 

ii) direct the HPC/APFPA to ignore the high yield factor of veneer in the accounting year 1996-97 on account of the addition of backlog of the sub-standard yield from the years 1995 and 1996 to the yield of 1997; and 

iii) permit the Applicant to operate its units on payment of penalty pending the final adjudication of the issues involved in the present case; and 

iv) pass any other orders as it may deem fit in the facts and circumstances of the case.” 

5. The I.A. No. 421 was heard along with other I.A.s by this Hon’ble Court on 1.5.2000  when the Hon’ble Court passed the following order: 

“I.A. No. 565 

This I.A. stands disposed of in terms of the signed order. 

I.A. Nos. 421, 399, 422, 465, 495, 498, 428, 409, 426 and 429. 

These IAs are also disposed of in terms of the signed order passed in I.A. No. 565.  Pending disposal of the review applications, there will be stay of recovery.”  


6.
This Hon’ble Court by signed order dated 1.5.2000 passed in I.A. Nos. 565 has approved the norms of production for veneer etc. fixed by the HPC.  It also permitted the penalised units to approach the HPC for reconsideration of their cases on the basis of the material they choose to produce before it.   For the sake of convenience the operative part of the said order is reproduced as under:

“The HPC fixed normal recovery norms after obtaining data and expert advice from different sources.  The norms so fixed showed as to how much veneer etc.  could be recovered from the timber and it is on that basis that it proceeded to examine the records of the different units and then determined whether there has been excess production indicating use of illegal timber and thereby justifying imposition of penalty and / or additional penalty.

After hearing the learned counsel for the parties, we are in agreement with the norms adopted by the HPC……………………………………………………….

…………………………………………………………….

…………………………………………..  In modification 

of paragraph 14 of the order of December 1996, we permit any unit in respect of which penalty and/or additional penalty has been levied by the HPC to approach the HPC for reconsideration on the basis of the material which it may choose to produce provided such a request is made by the unit within one month of the passing of the order by the HPC or, in those cases where orders have already been passed, within one month from today.

…………………………………………………………….…………………………………………………………….” 

7.  In terms of this Hon’ble Court’s order dated 1.5.2000, an appeal for review of the penalty etc. was filed before the HPC by the applicant.  The main issue raised in the application was about taking cognizance of (a) trade notice number (Tech.) 46/95 by the Excise Department, (b) difference of 27.32% in the actual volume of timber compared to the volume as measured under the prevalent system, and  (c) 141.305 cum sub-standard veneer carried forward as opening stock by the unit.  The HPC did not accept the issues raised at (a) and (b) above on the reasoning that these had already been taken into consideration while fixing the norms of production, which have subsequently been confirmed by the Hon’ble Court by order dated 1.5.2000.  The issue raised at (c) above regarding carried forward sub-standard veneer was accepted by the HPC and accordingly the penalty amount payable by the applicant unit was modified and reduced to Rs. 38.69 lakhs vide HPC’s order dated 10.3.2003.  A copy of the said order is appended hereto as ANNEXURE-B.
8. The HPC’s order dated 10.3.2003 was challenged by the Applicant before this Hon’ble Court through Additional Affidavit dated 11.4.2003 in the already disposed of I.A. No. 421. In the said affidavit the main issue raised by the applicant was that the HPC did not consider the effect of the Central Excise Trade Notice No. (Tech.) 46/95.  The matter was heard by this Hon’ble Court on 8.9.2003 when the following order was passed:-  

“I.A. No. 421

This I.A. has already been disposed of on 1.5.2000.  The additional affidavit filed by the applicants does not survive and calls for no further action.”

9. Thereafter the applicant unit has filed these I.A.’s against the order of the HPC dated 10.3.2003.  The main issue raised in these I.A’s is that the effect of the Central Excise Trade Notice (Tech.) No. 46/95 on the yield of the veneer was not considered.

OBSERVATIONS AND CONCLUSIONS

10. The main issue raised in these I.A.’s that as per Trade Notice (Tech.) No. 46/95 dated 4.12.1995 issued by the Collector of Central Excise, Shillong, the shrinkage, trimmings, margins etc. in the processing of Veneer is to be accounted for while recording the yield of Veneer. Unlike majority of the veneer and plywood manufacturers, the applicant unit had shown the correct yield of veneer inclusive of shrinkage, trimmings, margins etc.  This has resulted in increase of the yield of veneer by 12.5%.  While calculating the yield, this important factor was not considered by the HPC. 

11. In I.A. No. 421 filed earlier by the applicant as well as in the additional affidavit dated 11.4.2003 filed by the applicant in I.A. No. 421 the same issue had been raised by the applicant. This was also the main issue raised before the HPC.  The Applicant’s original I.A. No. 421 was disposed of by this Hon’ble Court by order dated 1-5-2000. The additional affidavit dated 11.4.2003 was also disposed of by this Hon’ble by order dated 8.9.2003.  Thus the main issue raised in these I.A.’s has already been considered and decided upon by this Hon’ble Court.  

12. The CEC is of the view that the decision taken by the HPC rejecting the Applicant’s plea to apply different norms of production in the applicant’s case in view of the Central Excise Trade Notice (TECH) No. 46/95 dated 4-12-1995 was correct and does not need any interference.  The Trade Notice was uniformly applicable to all the wood-based units located in the North-Eastern states.  A special treatment for the applicant unit on the reasoning that other units had not followed the Trade Notice would have been undesirable and inconsistent. Beside, as mentioned above this issue has already been decided by this Hon’ble Court by order dated 1.5.2000 and again by order dated 8.9.2003.  The Applicant on one pretext or the other has been seeking the relief from this Hon’ble Court on the identical grounds on an issue which has already been settled by this Hon’ble Court.

13. This Hon’ble Court by Para 14 of order dated 15.1.1998 has empowered the HPC to grant licence to the penalised wood-based units which had exceeded the norms of production by less than 15% provided such clearance is not against the public interest. For the sake of convenience the operative part of the order is reproduced below:

“14.
 Units which have been penalised because they were found to exceed normal recovery norms, but were within 15% of the said norms, will have a right to approach the High Power Committee on or before 9th February, 1998.  The High Power Committee shall examine all relevant material, in particular the income tax and excise records for the preceding three years.  The High Power Committee shall dispose of all such applications within 45 days thereafter and such mills may be granted licence if the High Power Committee finds that it is not against public interest to do so. ”

The CEC is of the view that the penalised units including the applicant unit which had exceeded the norms of production by less than 15% are not entitled to be automatically cleared by the HPC.  Such clearance can be given by the HPC only if it is found to be in public interest. 

14. This Hon’ble Court by order dated 12.5.2001 has directed confiscation of all timber which had not been transported to a notified industrial estate.  For the sake of convenience the operative part of the said order is reproduced below:

“4.
Clearances given by the High Powered Committee to the inventory of the timber, other than the timber owned by the Government or Government owned Forest Corporations, which has not so far been transported to the notified industrial estates, stands confiscation to the State Government free from all liabilities.
”

Pursuant to the above order of this Hon’ble Court, the balance stock of 936.083 cum timber of the applicant unit stands confiscated to the State Government unless and until the same had been transported to a notified industrial estate. The applicant unit will be eligible to dispose it of only if it is lying inside a notified industrial estate and subject to the provision of the existing rules and regulations, payment of penalty, interest on penalty and other dues, if any.  In any case, the applicant unit is not eligible to process the logs for manufacturing veneer etc. as the unit has not been granted licence by the HPC. 

15.
Considering the above, the CEC is of the view that the issues raised in the I.A.’s have already earlier been decided by this Hon’ble Court.  The CEC therefore recommends that these I.A.’s may be dismissed with appropriate orders regarding cost and interest on the delayed payment of the penalty imposed by the HPC. 

This Hon’ble Court may please consider the above report and may please pass appropriate order in the matter.  Mr. M.K. Jiwrajka, Member Secretary has not participated in the hearing fixed by the CEC on 7.1.2004 as well as in preparing this report in view of his involvement in the matter as Member Secretary, HPC. 

(P.V. Jaikrishnan)

Chairman
Dated: 27.1.2004

Date:
28/01/2004

I.A. Nos.:
1008 & 1009  

Date of hearing:
05/01/2004

Issues Dealt With:
Recommends that the diversion of 1,083 ha. forest land in Pathri Block of Haridwar Forest Division for rehabilitation of Tehri Dam oustees is valid and approved as per guidelines by the MoEF. The IA may be dismissed.

I.A. No. 1008 & 1009, have been filed by Kanwar Pal and eight others of Purushottam Nagar and adjoining villages in District Haridwar, Uttaranchal against alleged illegal felling of trees in Pathri Forest Block of Haridwar Forest Division.  The following relief”s have been sought in these IA’s:- 

“(a) 
issue appropriate directions directing some individual agency  to hold an inquiry against the conduct of respondent Nos. 1 to 6 for felling about 9000 trees illegally in Pathri Forest, District Haridwar and after an inquiry initiated further criminal and civil proceedings against respondent in accordance with law;

(b)  pass such other or further order / s as this Hon’ble Court may deem fit and proper in the interest of justice.”

2. This application came up for hearing before this Hon’ble Court on 18.11.2003 when the following order was passed:-

“Taken on board.

Issue notice.

The Central Empowered Committee may file its response within two weeks.”
3.
Pursuant to above order of this Hon’ble Court, this report is being filed after hearing the parties on 5.1.2004 and undertaking of site visit on 17.1.2004 by Sh. Mahendra Vyas, Member, CEC. 

SUBMISSIONS OF THE APPLICANT

4.
The main submissions of the applicant are summarised as under:-

 (i)
illegal felling of about 9,000 trees is being done by the Forest Department in Pathri Reserve Forest in violation of directions of the Hon’ble Court; 

(ii) the applicants are “Tongya Workers” and residing in  villages Dhanpura, Purushottam Nagar, Bhukanpura, Ghasiapura, Baresi etc. adjoining the “Pathri Reserve Forest”. They are being harassed, humiliated and physically and mentally tortured by respondent Nos. 1 to 6 for resisting and objecting to illegal felling of trees;

(iii) the respondent no. 3 i.e. the Ministry of Environment & Forest,  State of Uttaranchal is resorting to illegal, corrupt and dubious means with a view to fell about 9000 odd trees of katha, shisham, arjun, eucalyptus etc. worth crores of rupees in Pathri Reserve Forest situated adjacent to Rajaji National Park;

(iv) the said Reserve Forest has been reserved for  protections of wild life.  About 2000 species of birds and animals such as tiger, lion, monkey, barasingha, deer, neelgay, sambar, sahi, snake etc. are found here; 

(v) the petitioners fore-fathers were engaged by the British rulers for development of this forest as “Tongya Workers”.  They were authorised to take forest produces for their day to day use in lieu of  services rendered by them in the development of this forest / plantation;

(vi) the respondents  no. 2 to 6 have started illegal felling of  trees since October 2001 under the guidance  and supervision of respondent no. 3;  

(vii) when  the petitioners and other villagers, who had developed Pathri Reserve Forest, had objected to the felling of trees, they were not only physically tortured but at the instance of the respondent no. 3 cases were registered against them by the local police at Police Station Pathri;  

(viii) the petitioners had made several representations to the Chief Minister of Uttaranchal, however, no action was taken against the respondents for illegal felling of trees;  

(ix) an independent inquiry is required to be conducted for fixing responsibility for felling 9,000 trees in Pathri Reserve Forest for pecuniary benefits and appropriate action should be taken against the erring respondents;

RESPONSE OF THE STATE GOVERNMENT
5. The submission made by the State of Uttaranchal are summarised as under:-

(i)
1,083 ha. forest land in Pathri Forest Block   of Haridwar Forest Divison has been diverted for rehabilitation of Tehri Dam oustees after seeking due approval of the Ministry of Environment and Forest under the provisions of the Forest (Conservation) Act, 1980 vide their letter no. 8-68/2001 – FC dated 6th March, 2002; 

(ii) the felling of trees as per the aforesaid approval started in 2001 and was completed in 2003 by the Uttaranchal Forest Development Corporation;

(iii) Pathri Reserve Forest is not adjacent to Rajaji National Park. It is more than 20 kms. away and between the park and Pathri Forest Block there is dense human population in Haridwar and Jwalapur towns, Kankhal etc. besides upper Ganga Canal and agriculture lands; 

(iv) the petitioners have maliciously tried to put the blame on the Environment and Forest Minister of Uttaranchal.  In fact he has played no role in the felling of trees in Pathri Forest.  The permission for felling of trees and transfer of land was sought from the MoEF in 2001, prior to the creation of the State of Uttaranchal.  Shri Nav Prabhat became the Minister for Forest and Environment in 2002.  Thus, the petitioners have made irresponsible and reckless allegations without even checking the facts;

(v) petitioner no. 9 has been booked for a number of criminal cases and is wanted in a case for poaching Chital (deer) and for illegal felling of trees.  He is evading  arrest and this application has been filed in a vindictive manner with a view to divert the attention from his criminal activities;

(vi) it is incorrectly mentioned by the petitioners that villages such as Dhanpura, Bhukanpura, Ghasipura, Baraisi are Tongya Villages, whereas the only Tongya village in the area is Purushottam Nagar.   Further the petitioners are no longer Tongya workers as the practice of Tongya (a practice of plantation and maintenance of forest plants in lieu of grant of permission to practice agriculture on land in inter-spaces between forestry-crop) has been abandoned in the State long-back;

(vii) no person is being harassed humiliated or tortured – physically or mentally – as alleged.  The petitioner no. 9 has time and again caused hindrances in the lawful felling of trees which has affected the rehabilitation work.  Several complaints / FIR have been registered against number of persons including against Petitioner no. 9;

(viii) the respondent officers are being humiliated for doing their official work and this application deserves to be dismissed with heavy cost to prevent persons with malafide intentions from abusing the due process of law;

SUBMISSIONS OF TEHRI HYDRO DEVELOPMENT CORPORATION
6. During the site visit the CEC also met the representatives of the Tehri Hydro Development Corporation (THDC). Their submissions are summarised as under:-

(i) the rehabilitation work of Tehri Dam oustees is  being carried on as per the Rehabilitation Policy of 1998 whereby all eligible rural oustees  are to be provided two acres of agricultural irrigated land along with 200 sq.mt. of residential plots and community facilities.  There were 5,429 eligible rural oustees out of which 3,720 families have been allotted land at different sites in Dehradun and Haridwar District;  

(ii) in view of non- availability of private or government land for rehabilitation of the remaining 1,709 families, 1,489.80 ha.  forest lands in Pathri block of Haridwar District was sought against which approval was given for diversion of 1,083 ha. of forest land vide Ministry of Environment and Forests (MoEF)’s letter No. 8-68/2001-FC, dated 6.3.2002;

(iii) pursuant to the said approval the Forest Department has so far released 1,033 ha. of forest land for rehabilitation of Tehri Dam oustees after felling of standing trees through the Uttaranchal Forest Development Corporation.  So far 398 oustees have been allotted agricultural as well as residential plots. The process of allotting residential plots to 681 oustees is in progress. The remaining 50 ha. of the forest land is yet to be demarcated and handed over by the Forest Department;

(iv) total geographical area of the State of Uttaranchal is 53,843 sq. km. out of which 35,000 sq. km. is protected forest and 9,935 sq. km. is the area under agriculture. Most of the remaining land is earmarked for schools, canal, grazing lower etc. Thus, no government land other than forest is available for rehabilitation of Tehri Dam oustees.

SITE VISIT BY THE CEC

7. Pursuant to this Hon’ble Courts order dated 18.11.2003 the CEC fixed the hearing on 5.1.2004 and thereafter a site visit was under taken on 17th January 2004 by one of its member Mr. Mahendra Vyas.  He was accompanied by Mr. M. M. Harbola, Principal Chief Conservator of Forests Uttaranchal, Mr Rajendra Kumar, C. F. & Add. Secretary (Land Transfers), Mr. Sameer Sinha Director, Rajaji Nationl Park, Mr. H. K. Singh, D.F.O Haridwar Division, Mr. P. C. Nautiyal, Executive Engineer (T.H.D.C), Mr. A. K.  Saxena, Assistant Engineer, both of the Irrigation Department, Mr. Narendra Singh, Deputy Director Rajaji National Park & Mr. Surendra Kumar S. D. O. Haridwar Forest Department.   A group of villagers had assembled to meet the Committee Member out of whom the following representatives namely Mr. Kanwar Pal (village Dhanpura), Mr. Maher Singh (General Secretary Uttaranchal Congress Committee), Mr. Rishi Pal (Bhukanpura), Mr. Mahmood (Village Baresi), Mr. Bikoo (Daudwasi), Mahboob (Dhanpura), Mr. Babloo, Mr. Seva Ram (Purushottam Nagar) and Mr. Ramkishan (Khusmanpura) expressed their views on the issues raised in the present I.A.’s.

8. The representatives of the villagers expressed their unhappiness and anger over felling of thousands of valuable trees that have taken place in the Pathri Reserve Forest and as a result wild animals which used to inhabit the said forest have become homeless.  They were particularly disturbed that the forest which their fore -fathers had grown through Taungya method have been destroyed in front of their eyes.  They also expressed resentment over settling of the Tehri oustees by giving them land whereas no land have been given to them by the government.  They reiterated that the felling of trees in the area was illegal and in contravention of the Hon’ble Supreme Court Orders.

CLEARANCE GIVEN BY THE MOEF UNDER THE F.C. ACT,1980.

9. The Ministry of Environment and Forests vide letter No. 8-68/2001-FC dated 6th March, 2002 has granted approval for leasing out 1,083 ha. of forest land forming part of the Pathri Forest Block in Haridwar Forest Division to Rehabilitation Directorate, Tehri Dam Project  for rehabilitation of displaced persons from Tehri Dam Project on fulfillment of several conditions.  The main condition imposed is that the legal status of forest land will not change and compensatory afforestation will be raised over degraded forest land in Khanpur Forest Range twice in extent to the forest land to be leased out i.e. over 2,166 ha. at the cost of the user agency.   A copy of the said letter is annexed hereto as ANNEXURE-A to this report.

CONCLUSIONS AND RECOMMENDATIONS

10. After examining the issues raised in the I.A.’s, relevant records and after carrying out the site visit, the CEC is of the view that the Ministry of Environment and Forest has approved diversion of 1,083 ha. forest land in Pathri Block of Haridwar Forest Division for rehabilitation of Tehri Dam oustees under Section-2 of the FC Act.  The records made available to the CEC show  that no non-forest land was available for resettlement of these oustees.  The felling of trees in the Pathri Block of Haridwar Forest Division has been done by the Uttaranchal Forest Department through the Forest Development Corporation, after obtaining the requisite approvals under the F.C. Act. Considering above the CEC is of the view that the felling of trees in Pathri Block by the Forest Department is in accordance with the provisions of F.C. Act and does not require any interference.  It is therefore recommended that the I.A. No. 1008 and 1009 may please be dismissed. 

This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Date: 28.1.2004

Date:
10/03/2004

I.A. No.:
36

Date of hearings:
09/12/2003, 07/01/2004, 16/02/2004
Issues Dealt With:
Recommends that 73 forest villages may be converted into revenue villages in Maharashtra and treated as diversion of forest lands in accordance with the policies of the Central Government; simultaneous eviction of ineligible encroachers; MoEF to take a decision about payment of Net Present Value of forest land being diverted in the light of this Hon’ble Courts order dated 30.10.2002 in I.A. No. 566 in W.P. (C) No. 202/95; if payment is not to be made, the dereservation/diversion of forest land should be effected only after obtaining permission of the Hon’ble Court to that effect.

This I.A. has been filed by the State of Maharashtra seeking approval of this Hon’ble Court for de-reservation of 4,073.95 ha. forest land for conversion of 73 forest villages into revenue villages and 1,658.00 ha. forest land for regularisation of Agri Silvi Plots both in Nandurbar District, Maharashtra.  Following reliefs have been sought in the I.A. 

“a) 
This application may kindly be allowed by modifying order dated 13/11/2000 to the extent allowing the applicant to proceed further on the basis of approval by Union of India at Annexure A7 and Annexure A8 of this application.

b) Allow the applicant to effect diversion of 1658.00 hectare forest land for regularisation of Agri Silvi Plots in District Nandurbar, and diversion of 4073.95 hectare of forest land for conversion of 73 forest villages into revenue villages in district Nandurbar                (Maharasthra) as approved by Union of  India.

c) Alternatively, this Hon’ble Court may kindly be pleased to modify the said order of this Hon’ble court dated 13th Nov. 2000 to enable this petitioner to carry out the implementation of all such approved proposals.

d) May kindly be please to pass such further and other orders as are deemed fit and necessary in the interest of justice.”

2. The I.A. was heard on 7.11.03 when this Hon’ble Court passed the following order :

“ The application be sent to CEC for their comments.  Post the matter after 8 weeks.”

3. This report is being filed by the CEC pursuant to above directions of this Hon’ble Court after examining the matter during the hearings held on 9.12.2003, 7.1.2004 and 16.2.2004.

BACKGROUND

4. Forest villages were established in different parts of the country, including in Maharashtra in the midst of forests with the purpose of securing the supply of workers for forestry operations in the interior area.  The residents of these villages were provided forest land for cultivation on temporary basis.  In Maharashtra, the forest  land was allotted to them on annual basis - commonly known as Eksali Plots or Eksali Land.  The legal status of the land continued to be ‘forest’.  

5. A large number of forest villages were subsequently converted into revenue villages. While converting forest villages into revenue villages, the forest land was denotified and ownership rights over the land in possession of the villagers were assigned.  In Maharasthra a decision was taken in May, 1967 to give Class – II occupancy rights to the villagers residing in forest villages.  The Forest Department was asked to submit proposals for deforesting the forest land for this purpose.  In March, 1969 the Government of Maharashtra decided to transfer the eksali plots to the plot holders on permanent tenure basis after deforestation of the land.  In August, 1977 the Government of Maharashtra decided to hand over the administration of forest villages to revenue department in order to ensure that these villagers do not remain isolated from the main stream of progress and that they get the benefit of various development schemes. 

6. The Ministry of Environment and Forests has issued detailed guidelines for conversion of forest villages into revenue villages vide their letter dated 18.9.1990, a copy of which is annexed hereto at ANNEXURE – A to this report.  The guidelines provide that the forest villages may be converted into revenue villages after obtaining approval under the FC Act for denotifying the requisite forest land.  The villagers may be conferred heritable but inalienable rights.  The administration of the villages enclaved in forest area should preferably be entrusted to the State Forest Department. The guidelines stipulate that the proposal sent by the State Government under the FC Act would be considered by the MoEF only when the concerned State Government has ensured that all the required measures, such as eviction of unauthorised habitations, decision about forest land encroached for cultivation etc. are taken simultaneously and effectively and is accompanied with compensatory afforestation scheme. 

7. This Hon’ble Court by order dated 13.11.2000 has prohibited dereservation of forest.  For the sake of convenience the operative part of the said order is reproduced below :-

“ The Application for direction in Writ Petition above mentioned being called on for hearing before this court on the 13th day of November, 2000.  UPON perusing the said Writ Petition, Application and the accompanying documents AND UPON hearing counsel for the appearing parties above name.  THIS COURT while directing to list the above application after five weeks DOTH ORDER THAT pending further orders no dereservation of Forests/ Sanctuaries/ National Parks shall be affected.”

8. The State of Maharashtra submitted proposals for seeking approval under the FC Act for diversion of 13,947.95 ha. of forest land for conversion of 73 forest villages into revenue villages and for diversion of 1,658 ha. of forest land for regularisation of Agri Silvi Plots both in Nandurbar district vide letters dated 6.8.2002 and 6.11.2001, respectively.  After examination of these proposals, the MoEF has approved diversion of 4,073.95 ha. of forest land for conversion of 73 forest villages into revenue villages and 1,658 ha. forest land for regularisation of Agri Silvi Plots in Nandurbar District vide letter dated 24.12.2002.  The approvals have been accorded by the MoEF without stipulating compensatory afforesation.  For converting the forest villages into revenue villages compensatory afforestation has not been stipulated on the reasoning that the forest land was assigned prior to 1980 under authorised Government orders.  The reasons for not stipulating compensatory afforesation for regularisation of Agri Silvi Plots has not been stated in the approval letter. The approvals were subject to the condition that the Pattas to the eligible plot holders will be given only after the ban on dereservation of forest land imposed by this Hon’ble Court by order dated 13.11.2000 is lifted / vacated. 

9. While according approval for conversion of forest villages into revenue villages, the proposal of the State Government for allowing diversion of forest land for regularisation of encroachments over 8,458.18 ha. of forest land was not agreed to by the MoEF on the ground that regularisation of encroachments was a separate issue for which the State Government has already been asked to furnish a consolidated proposal for the entire State. 

OBSERVATIONS AND CONCLUSIONS

10. 
After examining the issues raised in the I.A. and related documents, following observations are made by the CEC :-

(i) forest villages were established primarily to ensure adequate availability of workers for forestry operations in the interior forest areas. With passage of time the forest villages have lost much of their significance especially due to improved accessibility of such area, reduction in harvesting of timber by the department, etc.

(ii) a policy decision has been taken by the Government of India vide MoEF’s letter dated 18.9.1990 (Annexure – A) for conversion of forest villages into revenue villages.  This has been done to ensure that the inhabitants of these villages are not denied their legitimate rights and that these villages are developed at par with revenue villages. While converting forest villages into revenue villages, the forest land assigned to the inhabitants for agriculture and for dwelling units is to be allotted to them after deforesting it ; 

(iii) pursuant to the Hon’ble Court’s order dated 13.11.2000, dereservation  of forest land can be done only after obtaining permission from this Hon’ble Court. This I.A. has been filed for seeking approval of this Hon’ble Court for allowing dereservation of 4,073.95 ha. and 1,658 ha. forest land for allotment to eksali plot holders (for conversion of 73 forest villages into revenue villages) and for regularisation of Agri – Silvi plots, respectively. The proposal is in conformity with the National Forest Policy, guidelines issued in this regard by the MoEF and the policy decisions taken by the State of Maharasthra. For diversion of forest land approvals under the FC Act have already been accorded by the MoEF ;

(iv) as per the policy decision taken by the Central Government (MoEF’s letter dated 18.9.1990 at Annexure – A) proposal for conversion of forest villages into revenue villages are required to be accompanied with a compensatory afforestation scheme. The decision was taken by the Central Government after the entire issue was examined by the Committee of Secretaries and thereafter by the group of Ministers. These proposals have been approved by the MoEF without insisting on compensatory afforestation. It would therefore be appropriate that the MoEF reconsiders its decision by which it has waived the condition of compensatory afforestation in these  cases ;

(v) earlier, 1,064.83 ha. forest land was found to be eligible for regularisation of encroachments in favour of pre 1980 eligible encroachers in North Dhule Forest Division. Subsequently, after field verification forest area eligible for regularisation was reported to be 8,458.18 ha. Now, detailed village wise field verification are being done, which may result in further increase in the forest area held eligible for regularisation. In order to ensure that ineligible encroachers are not allotted forest land as pre–1980 encroachers, verification of eligible cases, which are not supported by documentary evidence such as court cases filed against them, forest offence report, etc. may be done by a team consisting of Divisional Commissioner and the Conservator of Forests. In addition to examination of records and physical verification the said team should also rely on the satellite imageries of relevant period to determine total area under encroachment prior to 1980 and thereafter ;

(vi) it would be desirable that while converting forest villages into revenue villages a consolidated decision about allotment of land to eksali plot holder, agri –silvi plot holders, eligible encroachers etc. in these villages is taken together with eviction of ineligible encroachers from forest land. Otherwise, though allotment of land to eligible villagers will take place, the eviction of ineligible encroachers will never materialise ;

(vii) the Hon’ble Supreme Court by order dated 30.10.2002 has directed payment of Net Present Value (NPV) for forest land diverted for non forestry purpose.  In the instant case, no payment of NPV is stipulated. No reasons for waiving the NPV without obtaining permission of this Hon’ble Court has been stated by the MoEF.

RECOMMENDATIONS

11.  
Considering above the CEC recommends that :-

a) while converting these 73 forest villages into revenue villages, a consolidated decision about allotment of land to eksali plot holders, agri-silvi plot holders, eligible encroachers etc. and  simultaneous eviction of ineligible encroachers should be taken ;

b) the details of the eligible encroachers whose cases are not supported by documentary evidence such as court orders, offence reports etc. may be verified by a team consisting of Divisional Commissioner and the Conservator of Forests. The said team, in addition to examination of records and physical verification may also rely on the relevant satellite imageries to ensure that the sum total of the forest area held eligible for regularisation does not exceed the total forest area under encroachment during the relevant period and that post 1980 encroachments are not regularised in the garb of pre 1980 encroachments ; 

c) for diversion of forest land for conversion of forest villages into revenue villages and for regularisation of encroachments, as per the policy decided by the Central Government, a compensatory afforestation scheme should be submitted and  implemented ;

d) the MoEF should take a decision about payment of Net Present Value of forest land being diverted in the light of this Hon’ble Courts order dated 30.10.2002 in I.A. No. 566 in W.P. (C) No. 202/95.  In case, such payment is not to be made, the dereservation/diversion of forest land should be effected only after obtaining permission of the Hon’ble Court to that effect.

This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 10th March, 2004







 

Date:
18/03/2004
SLP NO.:
18030 OF 2003

Date of hearing:
14/01/2004 

Issues Dealt With:
Recommends that that in the Andaman and Nicobar Islands, forest land including deemed forest should not be allowed to be used for rehabilitation of forest encroachers in pursuance of implementing this Hon’ble Courts order dated 7.5.2002.

This SLP has been filed by Local Borns’ Association and Others against the judgment on order dated 1.9.2003 passed by the Hon’ble Court at Calcutta, Circuit Bench at Port Blair in                       W.P. No. 138 of 2003.  The said writ petition was filed against the rehabilitation package being provided to about 4,075 post - 1978 forest encroachers, who are to be evicted pursuant to this Hon’ble Court’s order dated 7.5.2002 in I.A. No. 502 of 1999 in W.P. (C)           No. 202/95 (T.N. Godavarman Thirumalpad v/s Union of India & Others).  Following reliefs / interim reliefs have been sought in the SLP :-






PRAYER

“a)
grant special to appeal against the judgment and order dated 1.9.2003 passed by the High Court of Calcutta, Circuit Bench at Port Blair in Writ Petition No. 138 of 2003.

b)
pass such other order or orders as this Hon’ble Court may deem fit and proper in the facts and circumstances of the case.”






PRAYER FOR INTERIM RELIEFS

“a)
ad-interim ex parte order staying the decision of the respondent Administration contained in the press notes dated 17.8.2003 and 18.8.2003 (Annexure-P/9 Colly) ;

b) restrain the respondents, and their agents and servants jointly and severally from making any further allotment of land or disbursal of any of the benefits in the rehabilitation package for any of the post-1978 forest encroachers anywhere in the Andaman & Nicobar Islands ;

c) direct the respondents Administration to cancel each of the allotment of land already made pursuant to the decision contained in the press notes dated 17.8.2003 and 18.8.2003 or otherwise and resume possession of the same forthwith ;

d) pass ad-interim ex parte orders in terms of prayers (a) to (c) above and make the same absolute after notice to the respondents ; and

e) pass such other order or orders as this Hon’ble Court may deem fit and proper in the facts and circumstances of the case.”

2. The petition for special leave to appeal with a prayer for interim relief was heard by this Hon’ble Court on 24.11.2003 when the following order was passed :-

“Issue notice to the respondents and also to    CEC.

Let a copy of this petition be sent to CEC for examining the matter.  The CEC shall submit a report within a period of eight weeks.

List this petition after the report is received from CEC.”

3. This report is being filed by the CEC in pursuance of above order after examining the matter during the hearing held on 14.1.2004 at Port Blair.  

BACKGROUND

4. This Hon’ble Court by order dated 7.5.2002 in I.A. No. 502 of 1999 in W.P. (C) No. 202/95 (T. N. Godavarman Thirumalpad v/s Union of India & Others) has issued detailed directions in respect of Andaman and Nicobar Islands about regulating felling of trees, working of wood-based industries, eviction of encroachments from forest area etc.  For encroachments on forest land the following specific orders have been issued :-

“(a) 
Regularisation of encroachments on forest land in any form, including allotment/ use of forest land for agricultural or horticultural purposes, shall be strictly prohibited.

(b) All those families who have been identified as having encroached on forest land prior to 1978 and have not yet shifted to their allotted rehabilitation sites, shall be given one month’s notice to vacate their encroachments and shift to the allotted land.  Failing this, their allotment shall be cancelled and they shall be forcibly evicted within three months of the deadline being over, without any further claim to land or any other form of rehabilitation.  Such notices should be issued within six weeks.

(c) Similarly, those among the pre-1978 families that have shifted to their allotted sites but have occupied more land than they were entitled to shall also be given one month’s notice to vacate the extra land occupied by them.  On the expiry of this notice period, the allotments of those who have not complied with this notice shall be cancelled and they should be forcibly evicted within three months, without any further claim to compensation or land.  Such notices should be issued within six weeks.

(d) All post 1978 forest encroachments shall be completely removed within three months.

(e) For the eviction of encroachments, an effective action plan shall be prepared and implemented under direct supervision, monitoring and control of a Committee under the Chairmanship of the Lt. Governor with Chief Secretary, Principal Chief Conservator of Forest and reputed NGO representatives, its members. The Chief Secretary, Andaman & Nicobar Islands, shall file every month an affidavit about progress of eviction of encroachments.”

5. As per the above orders of this Hon’ble Court all encroachments taken place on forest land after 1978 are to be vacated. There are 4,075 identified post -1978 encroachments on forest land in Andaman and Nicobar Islands. A rehabilitation plan for these post -1978 encroachers has been prepared by the Administration which includes allotment of lands, payment of monetary compensation, government jobs, free forest produce and ration, tuition fee of child etc. Against the rehabilitation package a Writ Petition No. 138 of 2003 was filed before the Hon’ble High Court at Calcutta, Circuit Bench at Port Blair.  The Hon’ble High Court by judgment and order dated 1.9.2003 declined to examine the issues raised in the writ petition about post -1978 encroachments on the ground that action to be taken against the post -1978 encroachments are governed by the orders passed by the Apex Court and as such the entire question is required to be dealt with by the Apex Court and not by the High Court.  It was also stated by the Hon’ble High Court that if the petitioners were anyway aggrieved, they shall be at liberty to take appropriate steps at the appropriate forum but not before this High Court.  

6. This SLP has been filed against the said impugned order.  The main issues raised by the applicant are as under :-

(i) the Hon’ble Supreme Court has directed that all post -1978 forest encroachments shall be completely removed within 3 months.  On one pretext or other the Administration has not complied with the Hon’ble Courts order. Most of the post -1978 encroachments have not been vacated so far.  Though Shekhar Singh, who was appointed as Court Commissioner by the Hon’ble Court, in his report had recommended that they should be allotted homestead in revenue land, training and opportunity for self-employment etc, the recommendation was not accepted by the Hon’ble Court and no pre-condition for eviction of these encroachments has been stipulated ;

(ii) the Hon’ble Supreme Court’s order makes a clear distinction between pre-1978 encroachments and post-1978 encroachments.  The former have been held to be eligible for rehabilitation sites, where as the post 78 encroachers have not been directed to be provided rehabilitation sites. Inspite of clear order of the Hon’ble Court, the Administration has decided to provide   the post 78 encroachers one acre land free of cost, a sum of Rs. 75,000, one government job, free ration, 400 rupees per month, tuition fees for each children etc ;

(iii) the liberal rehabilitation package, inspite of the Hon’ble Supreme Court not accepting  Shekhar Singh’s recommendation to provide homestead to them, would tantamount to rewarding those who have violated law.  On the other hand the law abiding natives of the island are not being given any such benefit ;

(iv) this will become a precedence for other places as well as for future encroachments in the island itself ; 

(v) most of the post 78 encroachments are foreign nationals who have come to the island from Bangladesh, Mynamar etc.  They have no interest in the welfare of the island.  They are involved in illegal felling and other anti-social activities ;

(vi) inspite of specific Supreme Court’s order, the administration is not taking any serious steps for removal of encroachments.  Most of the encroachment removal has been on paper only.  The encroachers were never vacated from their houses.  The forest land has been reoccupied by them ;

(vii) in Andaman and Nicobar Islands, other than forest land, there is hardly any government land available, which can be made available for rehabilitation.  The administration intends to rehabilitate the post 78 encroachers by deforesting the deemed forest area having good forest growth.  This will basically result in violation of Supreme Court’s orders as the encroacher will only be shifted from one place to another place in the forest itself ; 

(viii) all post 78 encroachers are proposed to be provided the rehabilitation package including allotment of one acre of land.  No eligibility criteria such as land available with the encroacher, his income etc., has been prescribed ;

(ix) Rule 170 of the Andaman and Nicobar Islands Land Revenue and Land Reforms Rules, 1968 provides that only landless person can be allotted government land.  It expressively states that “ no person who unauthorisedly takes or remains in possession of any unoccupied land or abadi shall be entitled for the allotment of land under this rule unless he has vacated such unauthorised possession of unoccupied land or abadi.”  None of the post 78 encroachers fulfilled these conditions.  Moreover, the post 78 encroachers included foreign nationals, government servants, forest officials, police officials, near relatives of government officials, children of settlers, timber contractors etc. , who should not have been allotted land free of cost ;

(x) as per the prevailing norms, normally 200 sqm. land is allotted for homestead.  Instead, the Administration has decided to allot 500 sqm. land for homestead to them, which has also now been increased to one acre per person.  In 1994, the administration had sought applications for allotment of land from the bona fide residents of land.  More than 33000 persons had applied for allotment of land.  So far no allotment has been done on the ground that adequate land for this purpose is not available.  On one hand the bona fide residents are not being allotted even 200 sqm. land for homestead, whereas the encroachers are being provided with one acre land as a reward for their violating the law of the land ; and 

(xi) the allotment of lands to the encroachers will be in violation of the spirit of the Hon’ble Supreme Court’s order especially to post 78 encroachers.

7. The following submissions have been made by the Andaman and Nicobar Islands Administration :-

(i) in 1994, applications for allotment of homestead were sought.  The administration received more than 32,000 applications.  Due to non-availability of adequate land, it has been decided not to proceed further for allotment of land to the landless person.  In Andaman and Nicobar Islands normally 200 sqm. land is allotted as homestead to the landless persons.  

(ii) in the Andaman and Nicobar Islands most of the land falls in the category of forest.  Out of the land available with the Revenue Department, about 35,000 ha. falls in the category of deemed forest. This area contains a large number of trees.  

(iii) the administration has decided to allot one acre of land to each of the post 78 encroachers and pre-1978 ineligible encroachers. 

(iv) for rehabilitation about  4,000 acre land will be required,  out of which the Administration has so far identified 133 ha. non forest land. The Administration has decided to use deemed forest land to meet the shortfall. For seeking approval of the Hon’ble Supreme Court, an IA is being filed shortly.

OBSERVATIONS AND CONCLUSIONS

8. The Hon’ble Court by order dated 7.5.2002 in I.A. No. 503 in W.P. (C) No. 202/95 has directed eviction of all post - 1978 encroachers and also the pre - 1978 ineligible encroachers from the forest land within a period of three months.  For rehabilitation of these encroachers a rehabilitation package has been prepared by the Andaman and Nicobar Islands Administration.  As per the rehabilitation package each of the encroacher, who is to be evicted pursuant to this Hon’ble Court’s order dated 7.5.2002, will be provided one acre of land alongwith other benefits.  For this purpose more than 4,000 acre of land will be required.   The Administration has so far been able to identify only 133 ha. non forest land.  In view of the inadequate availability of non forest land, the Administration has decided to use deemed forest land for this purpose subject to grant of permission by this Hon’ble Court and approval by the MoEF under the Forest (Conservation) Act, 1980.

9. As per the Hon’ble Supreme Court’s order dated 12.12.96 in W.P. (C) 202/95, the “forest” includes (a) areas legally constituted as forest, (b) area recorded as forest in government records and (c) the area having characteristics of forest whether recorded as forest or otherwise - commonly known as deemed forest.  In the Adaman and Nicobar Islands, in addition to reserved forest and protected forest, about 35,000 ha. revenue land has been identified to fall in the category of deemed forest. 

10. For rehabilitation of encroachers diversion of about 4,000 acre deemed forest will be required.  This in effect will mean shifting of the encroachers from one forest land to another forest land.  This will also require felling of a large number of naturally grown trees.  Such a scheme of thing will be against the basic spirit of this Hon’ble Court’s order dated 7.5.2002.  In addition, use of forest land for settlement of forest encroachers would be against the National Forest Policy.  The relevant extract of the National Forest Policy, 1988 is reproduced below :-

“ 4.8 
Damage to Forests from Encroachments, Fires and Grazing

4.8.1 Encroachment on forest lands has been on the increase.  This trend has to be arrested and effective action taken to prevent its continuance.  There should be no regularisation of existing encroachments.”

11. The diversion of forest land for non forestry purposes, is approved under the Forest (Conservation) Act, 1980 on the condition that compensatory afforestation over equivalent non forest land / over double the degraded forest will be carried out by the user agency.  In addition, pursuant to this Hon’ble Court’s order dated 30.10.2002 in I.A. No. 566 in W.P. (C) No. 202/95, Net Present Value of the forest land diverted for non forestry use at the rate of Rs. 5.8 lakhs per ha. onwards is required to be paid by the user agency. The State administration is expecting that for rehabilitation of the encroachers both the conditions will be waived.

12. The CEC is of the firm view that forest land including deemed forest should not be allowed to be used for rehabilitation of forest encroachers.  The Andaman and Nicobar Islands Administration should reconsider the rehabilitation package on the basis of available non forest land. 

13. During the course of the hearing it was observed that the State administration is not implementing this Hon’ble Courts order dated 7.5.2002 for removal of encroachments from the forest land by linking such removals with the rehabilitation package. The CEC is of the view that the Hon’ble Court’s order for removal of encroachers should be implemented forthwith.  The compliance of the Hon’ble Court’s order should not be delayed by linking it with the rehabilitation package. 

This Hon’ble Court may please consider the above recommendation of the CEC while taking a decision on the SLP.

(M.K. Jiwrajka)

Member Secretary

Dated: 18.3.2004
Date:
07/04/2004
WP (Cl) No.:
498 of 2003
Date of hearing:
25/02/2004

Issues Dealt With:
Recommends grant of permission to Andhra Pradesh Tourism Development Corporation Ltd. to apply for dereservation of 1.44 ha. of Reserved Forest land Sri Venkateswara Wildlife Sanctuary for the construction of Ropeway for transportation of  pilgrims from Tirupati to Tirumala.


BACKGROUND

This Writ Petition has been filed under Article 32 of the Constitution of India by the Andhra Pradesh Tourism Development Corporation Ltd., a Government of Andhra Undertaking  (hereinafter referred to as the Petitioner Corporation) seeking permission to apply for dereservation of 1.44 ha. of Reserved Forest land which falls in Sri Venkateswara Wildlife Sanctuary for the construction of Ropeway for transportation of  pilgrims from Tirupati to Tirumala.

2.
The Writ Petition came up for hearing before the Hon’ble Supreme Court on 7.1.2004 when the following order was passed :-

“ Let CEC file its response to this petition within a period of four weeks.”

3.
Pursuant to the above order this report is being filed after carrying out site inspection by Mr. Mahendra Vyas, Member CEC between 13th to 15th February, 2004 and examining the matter during the hearings fixed on 25.2.2004.

ORDERS OF THIS HON’BLE COURT 

4. 
This Hon’ble Court in I.A. No. 548 by the following order dated 14.2.2000 has restricted the removal of dead, dying, diseased trees and grasses in a national park or a sanctuary declared under the Wildlife (Protection) Act, 1972:

“……………………………………………………………..…..Issue notice to all the respondents.  In the meanwhile, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind - fallen trees, drift wood and grasses, etc. from any National Park or Sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-states, the operation of the same shall stand immediately stayed.

………………………………………………”

5. 
In Writ Petition (Civil) No. 337 of 1995 in Center For Environment Law, W.W.F.- India Vs. U.O.I., the Hon’ble Supreme Court by following order dated 13.11.2000 has restricted the dereservation of national parks, sanctuaries and forests till further orders:

“……………………………………………………………………….I.A. Nos. 15,17,20,22,23,24 and 25 be first placed before the Standing Committee of the I.B.W.A for its consideration.  In the meanwhile, no permission under Section 29 of the Wild Life Act should be granted without getting the approval of the Standing Committee.



List the matter come up in August, 2002.  …………………………………………”

SUBMISSIONS OF THE PETITIONER’S

6. In view of the restrictions imposed by the aforesaid two orders, the Petitioner Corporation has filed this petition seeking permission for construction of pillars for the Ropeway in an area of 1.44 ha. falling in compartment no. 124 of the Reserved Forest within Srivenkateswara Wildlife Sanctuary. The main submissions of the petitioner are as under :-

i) the Ropeway system for transportation of  pilgrims from Tirupathi to Tirumala would help in reducing congestion of pilgrims visiting Tirumala;

ii) presently about 45,000 pilgrims are visiting the Holy Shrine every day and this number is expected to reach 70,000 per day by the year 2010. About 62% of the pilgrims use buses, 14% use taxis, 5% do not use any vehicle as they prefer to walk up to the shrine and 19% use their own vehicles;

iii) the proposed Ropeway is 6.2 km. long with a capacity to transport 2,000 pilgrims per hour in each direction. The travel time by Ropeway will be 18 minutes whereas the time taken by road is more than 45 minutes; 

iv) the Ropeway system will require 39 towers out of which 7 of the towers would be located in the Sri Venkateswara Wild Life Sanctuary. All the other facilities and equipment would be constructed / installed in the non-forest area. Out of the total investment of Rs. 91.80 only about 3% amounting to Rs. 4.45 crores which includes cost of 13 cabins will be made in the forest area;

v) the construction of seven towers in the sanctuary area a mere 1.44 ha. of forest land and the actual area of construction will only be in 0.1 ha. And will involve cutting a minimum number of trees i.e. 24 only;

vi) the total length of the Ropeway will be 6.3 km. out of which 1.2 km. i.e. less then 20% of the length of the Ropeway will pass through the Reserved Forest ;

vii) the Ropeway system is eco-friendly and will help reduce air emissions and prevent pollution as also reduce noise levels.The noise and pollution level is expected to be reduced by 50% once it becomes fully operational;

viii) out of 35 Km. of existing road, 17.5 km. of the road passes through reserve forest (50%) and any widening / expansion of the infrastructure will lead to damage to environment and wild life, which could be avoided by installation of the Ropeway;

ix) the accidental deaths of animals due to increase in vehicular traffic besides disturbance caused by powerful head lights and loud horns will be reduced . There would also be reduction in the littering of solid waste in the sensitive forest area;

SITE INSPECTION 

7. 
Mr. Mahendra Vyas, Member CEC undertook site inspection on 13th February, 2004 accompanied by Mr. Hitesh Malhotra, Chief Wildlife Warden, Forest Department, Government of Andhra Pradesh, Conservator of Forests (Wildlife), Chittoor Circle,                Dr. C. B.  Malasi, Executive Director, Andhra Pradesh Tourism Development Corporation Ltd., and the DFO, Wildlife Management Division, Tirupati. 


OBSERVATIONS AND RECOMMENDATIONS 

8. 
The CEC is of the view that the Ropeway is an eco-friendly mode for transportation of visitors in any eco-fragile area. It will be noiseless, pollution free, efficient, time saving and a novel way of transporting pilgrims to the Holy Shrine. On the other hand transportation by road involves vehicular emissions and pollution and  wastage of fuel / energy. It also disturbs the habitat and wildlife and also causes accidental death of wild animals. The location of 32 of 39 pillars of the Ropeway is at the edge of the Sri Venkateswara Wildlife Sanctuary within a large enclosure where Tirumala Temple complex and facilities are situated. For the construction of the remaining seven pillars forest land measuring 1.44 ha. would be required whereas the actual construction will take place in an area of 0.1 ha. The CEC is of the view that the Ropeway project is in public interest, the area required is the minimum possible and the pillars will be erected in a rocky degraded area.  Besides, it will involve felling of 24 small trees. No alternative site is possible.  The disturbance and the impact upon the habitat and wildlife due to the Ropeway project will be minimal and will also be fully containable. In view of the reasons given above the Committee recommends that this Hon’ble Court may consider permitting the use of 1.44 ha. of forest land for the construction of seven pillars required for the Ropeway Project subject to the following conditions and to any other condition (s) that may be stipulated by the Ministry of Environment & Forests while according approval under the Forest (Conservation) Act, 1980 and the Wild Life (Protection) Act, 1972: 

(i) before commencing the work, five per cent of the project cost of that part of the project which falls within the Sri Venkateswara Wildlife Sanctuary subject to a minimum of  rupees one crore (as per the policy decision taken by the National Board for Wildlife) will be deposited by the project proponents in the Compensatory Afforestation Fund to be used for the protection and better management of the Sanctuary;

(ii) the net present value of the forest land diverted for the project  will be deposited in the Compensatory Afforestation Fund as per this Hon’ble Court’s order dated 30.10.2002 passed in I.A. No. 566;

The Hon’ble Court may please consider the above recommendations and please pass appropriate orders in the matter.








  
 (M. K. JIwrajka)








  
Member Secretary 


Dated: 7th April, 2004
Date:
08/04/2004

I.A. No.  1010 OF 2003 

Date of hearings:
25/02/2004, 25/03/2004, 07/04/2004
Issues Dealt With:
Recommends dismissal of the I.A. filed by by Kudremukh Iron Ore Company Limited and deposit funds in accordance with the Hon’ble Court Orders dates 30.10.2002.

I.A. No. 1010 of 2003 in IA No. 670 of 2001 has been filed by Kudremukh Iron Ore Company Limited, a Government of India Undertaking, hereinafter referred to as the KIOCL for directions with regard to the implementation of this Hon’ble Court’s judgement and order dated 30.10.2002 in IA No. 670 of 2001.  Following reliefs have been sought in the said IA :

“ (a)
to pass an order to permit utilisation of 54.01 ha (as against 92.86 ha) being the barest minimum unbroken area required for the purpose of safety reasons and for stability of mine at the time of closure of mine;

(b) to permit the Applicant company to extract primary ore for a period of 20 years in the additional area of 374 ha falling within the leased area of the Applicant ;

(c) to permit the Applicant to adjust Rs. 3 crores already paid to the Government of Karnataka against Rs. 15 crores demanded by CEC for 3 years (including the current year) and in future to pay every year Rs. 3 crores to CEC and Rs. 2 crores to Govt. of Karnataka (thus total of Rs. 5 crores every year) till the end of 2005;

(d) to appoint an independent committee, if need be, consisting of Mining Experts, Geologists and Botanical Experts to conduct a detailed study, evaluation and reconfirmation of the safety requirements of mining and availability and extraction of primary ore and submit report thereof, to this Hon’ble Court for grant of appropriate relief as sought for by the Applicant herein considering the special facts and circumstances of the present case; and

(e) to pass such other and further order/orders and direction/directions as this Hon’ble Court may deem fit and proper.”

2.
This I.A. was heard by the Hon’ble Court on 30.01.2004 when the following order was passed :-

“ Let this application be referred to CEC which may submit its report within 6 weeks if possible.  List this IA after the report is received.” 

3. This report is being filed by the CEC pursuant to the above order of this Hon’ble Court after examining the matter during the hearings held on 25.2.2004, 25.3.2004 and 7.4.2004.

BACKGROUND 

4. The original IA No. 670 of 2001 was filed by one Mr. K.M. Chinnappa through the Learned Amicus Curiae against the mining activity being continued by the KIOCL in Kudremukh National Park in alleged violation of this Hon’ble Court’s orders dated 12.12.1996 and 14.2.2000. The CEC, after examining the issues raised in the I.A. and hearing the parties, had filed a report dated 13.8.2002. In the said report it was recommended that KIOCL may be asked to wind up mining operation at Kudremukh within a period of five years or on the exhaustion of the oxidized weathered secondary ore in the already broken up area whichever is earlier.  The period of five years was to commence from 25.7.1999, when the lease had expired.  The CEC had also recommended that the winding up period of five years shall be subject to the following conditions :-

“(i)
the MoEF should prepare or get a rehabilitation and reclamation and a proper eco-restoration plan prepared for the mined area and project impact area through appropriate agency at the cost of KIOCL ;

(ii) KIOCL shall undertake to make available funds necessary for implementing for the aforesaid plans.  The plans would be implemented by the agencies selected by the MoEF and under the supervision of the MoEF ;

(iii) A monetary compensation of Rs. 25 crores @ Rs. 5 crores per year will have to be deposited by KIOCL with MoEF in a separate bank account which would be utilized for the purpose of research, monitoring and strengthening protection of the Kudremukh National Park and for other protected areas in the State of Karnataka ;

(iv) A Monitoring Committee shall be constituted by the MoEF comprising representative of MoEF, representative of the State of Karnataka, two NGO experts preferably from Karnataka, which shall monitor the implementation of the rehabilitation plans ;

(v) After the winding up operations are complete, the KIOCL will transfer all the buildings and other infrastructure to the Forest Department of the State of Karnataka at book value.

Transparent guidelines for dealing with development projects in protected areas as recommended by Learned Amicus Curiae and agreed to by the MOEF in its affidavit filed by Shri S.C. Sharma, Additional Direction General of Forests shall be notified within 30 days with the concurrence of the Central Empowered Committee.”

5. During the course of the hearing the MoEF earlier took a view that mining should not be allowed to continue beyond five years.  Subsequently, the MoEF modified its stand and stated that the KIOCL may be permitted to carry out mining of primary ore for twenty years. The State of Karnataka took the stand that no mining should be allowed beyond five years.  The Forest Advisory Committee constituted under Section - 2 of the Forest (Conservation) Act had independently recommended that mining may be allowed to continue upto December, 2005.  The KIOCL sought permission to carry out mining for next twenty years on various grounds.  It sought an additional 374 ha of forest land area to mine about 342 million tons of primary ore in addition to the already broken up area of 1452.74 ha.  It also sought permission to open 92.86 ha. unbroken area for safe mining and slope safety and stability.

6. After considering the CEC’s report, the views of the MoEF, the State of Karnataka, the KIOCL and the Learned Amicus Curiae, this Hon’ble Court by judgement and order dated 30.10.2002 allowed mining to continue till 31.12.2005. The permission for continuing mining upto 31.12.2005 was granted by the Hon’ble Court to the KIOCL subject to fulfillment of the recommendations made by the CEC on ecological and other aspects, as mentioned in para four above.  The modalities was directed to be worked out under supervision, guidance and monitoring of the CEC. While passing the said judgment, the Hon’ble Court rejected the plea of the KIOCL to allow it to continue mining for next twenty years to enable it to mine 342 million tonnes of primary ore assessed to be available in the area, as well as its plea to allow mining in 92.86 ha. unbroken area for safety purposes.  The relevant portion of the order is reproduced below :

“On consideration of the materials on record we find no reason to vary the majority view of the Committee, a statutory one when its findings and conclusions are based on assessments of the factual aspects and after duly considering the materials and Reports placed before it by the parties.  We have also taken note of the period indicated by the Forest Advisory Committee, which is also a statutory Committee. Taking note of the factual background and the legal position highlighted above, we think it proper to accept the time period fixed by the Forest Advisory Committee constituted under Section 3 of the Conservation Act.  That means mining should be allowed till the end of 2005 by which time the weathered secondary ore available in the already broken area should be exhausted.  This is, however, subject to fulfillment of the recommendations made by the Committee on eco-logical and other aspects.

                 xxxx                               xxxx                          xxxx

The modalities to be adopted to effectuate the order passed by this Court and recommendations of the Committee shall be worked out by the Ministry of Environment and Forests, the State Government and the company under the supervision and guidance and monitoring of the Committee.”
The Hon’ble Court in the judgement has referred to the Central Empowered Committee as the ‘Committee’.

7. Pursuant to the said order of this Hon’ble Court a Monitoring Committee has been constituted by the Ministry of Environment and Forests vide notification dated 10.1.2003, consisting of Regional Chief Conservator of Forests, Bangalore, Chief Wildlife Warden, Karnataka, Mr. J.P. Singh, Joint Secretary, Ministry of Steel and representative from Centre for Ecological Sciences, Indian Institute of Science, Bangalore with the following terms of reference :-

i) To monitor the project till cessation of mining activities keeping in view the orders of the Hon’ble Supreme Court in IA No. 670 in WP (C) No. 202/1995 dated 30.10.2002.

ii) To monitor the closure plan of the mine to be approved by the Central Government in due course of time.

iii) To suggest any mitigative measures from time to time.

Copies of the MoEF’s order dated 7.1.2003 regarding renewal of KIOCL’s lease and notification dated 30.1.2003 are annexed hereto as ANNEXURE-A (Colly.) to this report.

11.
The first meeting of the Monitoring Committee was held on 27th May, 2003.  No report regarding compliance of this Hon’ble Court’s order has so far been filed before the CEC by the MoEF, the State of Karnatka or the KIOCL.  An amount of Rs. 12 crores has been deposited by the KIOCL with the CEC as against Rs. 15 crores to be deposited by the financial year ending 2003.   

SUBMISSIONS MADE BY THE APPLICANT

12.
The submissions made by the Applicant are summarised as under :

i) this application has been filed for seeking directions with regard to implementation of the Hon’ble Court’s judgement and order dated 30.10.2002 considering mainly the safety aspect and safe slope stability required to be complied with ;

ii) a study was commissioned by the KIOCL through the National Institute of Rock Mechanics (NIRM), a reputed Central Government Organisation on 7th January, 2003 to investigate the stability of various benches from long term stability point of view.  The report included assessment of stability of different existing benches, design of bench parameters from long term stability point of view and monitoring of pore pressure buildup during monsoon to check the design assumptions with respect to pore pressure.  The report was given by the NIRM in September, 2003.  As per the said report, for achieving safe slope stability an area of 33.81 ha. of unbroken area is required to reach safe footwall level.  In addition 9 ha. of safety zone all along mineralised area and 11.2 ha of unbroken area for corridor for maintenance and access to the power line is necessary.  Thus 54.01 ha. of unbroken area is absolutely necessary for mining within the parameters of safety precautions.  The said report also recommends that the mine cannot be abruptly abandoned without adhering to safe slope stability and in such an event it may cause environmental disaster ;

iii) during the process of mining, natural hill slopes are disturbed causing destabilisation of internal forces.  At the time of closure of a mine, the mined area has to be left in a safe condition for which long term stability of the benches and pit slopes is necessary.  Otherwise on a later date landslides can occur causing various environmental and safety related problems ;

iv) earlier the KIOCL had sought permission to allow mining in 92.86 ha of unbroken area for safety and effective mining.  This was also submitted before the CEC at the time of hearing of IA 670.  However, after re-examining the matter the minimum area required has been assessed to be 54.01 ha  to achieve the safety aspect of mining ;

v) the safety aspect for mining was not considered in its correct perspective with respect to ground reality.  While submitting the report to the Hon’ble Supreme Court in IA 670 the CEC had not applied their mind on safety aspect and no decision or direction was given.  The Hon’ble Court had also proceeded presumably on the reasoning that all technical matters and safety aspects have been fully considered by the CEC ;  

vi) Hon’ble Court’s judgement and order dated 30.10.2002 had mainly dealt with the availability of secondary weathered ore and not the primary ore.  At the time the case was heard and disposed of by the Hon’ble Court only a preliminary report regarding extraction of primary ore was available.  Subsequently, a detailed comprehensive report relating to extraction of primary ore from internationally reputed experts namely METCHEM Canada has been received which clearly establishes the techno-economic feasibility of extracting primary ore.  Due to advancement of technology, now the mining of primary ore can be carried out with minimum noise, vibration and dust pollution.  For extraction of primary ore, 374 ha. of addition area will be required including 54.01 ha., which otherwise also is required from safety point of view. Extraction of primary ore is in national interest for which the mining may be allowed to continue for a period of 20 years ;

vii) for fixing the period of mining, this Hon’ble Court had relied on the report of the Forest Advisory Committee, a copy of which was never provided to the applicant ;

viii) closure of mine at Kudremukh will have an adverse effect on running of the Pellet Plant which has been established by the KIOCL at Mangalore by making huge investments ;

ix) the KIOCL has already paid Rs. 3 crores during the year 2001-2002 and 2003-2004 to the Government of Karnataka for the purpose of development of Kudremukh National Park.  This amount should be reduced from Rs. 5 crores per year payable by the KIOCL pursuant to the Hon’ble Court’s judgment and order dated 30.10.2002.

SUBMISSIONS MADE BY GOVERNMENT OF KARNATAKA 

13. The State of Karnataka neither filed any affidavit nor participated in the hearings.  Instead a letter dated 6.4.2004 has been filed by them before the CEC stating as under :-

“With reference to the subject mentioned above, I am directed to reiterate the views stated in Government letter referred to above and to state that a policy decision is required to be taken in the matter before filing an affidavit.  The views of Government in the form of an affidavit can only be filed after assumption of new Government.  The same may be apprised to the Hon’ble Supreme Court of India.”

SUBMISSIONS MADE BY THE MINISTRY OF ENVIRONMENT AND FORESTS 

14.
The submissions made by the MoEF through an affidavit dated 7.4.2004  are summarised as under :-

i) the period of five years for continuing the mining operation over already broken up area was arrived at by the Forest Advisory Committee of the MoEF on the basis of the availability of the oxidized iron ore in the broken up lease area of the KIOCL ;

ii) as mentioned in the MoEF’s affidavit dated 18.10.2001 filed before the Hon’ble Court, the KIOCL had specifically expressed their intention to mine the primary ore also, which is estimated to be around 340 million tons.  In its affidavit dated 18.10.2001 the MoEF had also submitted that the Government of India is considering to approve renewal of mining lease for a period of 20 years in favour of KIOCL over 1452.74 ha. already broken up area and additional 92.86 ha. unbroken area required for safety reasons ;

iii) the State of Karnataka had vide their letter dated 12.10.2001 recommended that the mining lease may be approved for 5 years ;

iv) the KIOCL has already been asked to submit a complete mine closure plan alongwith reclamation of mined area ;

v) 54.01 ha. area now sought by the KIOCL as against 92.86 ha. of unbroken area earlier sought for safe mining operation has emerged out of the report of the National Institute of Rock Mechanics dated September, 2003 ; and

vi) the Cabinet Committee on Economic Affairs had approved extension of the mining lease for 20 years and the MoEF stands by this decision.

SUBMISSIONS MADE BY THE ORIGINAL APPLICANT IN IA NO. 670 

15.
The submissions made by the original applicant in IA No. 670 of 2001, who was given an opportunity by the CEC for giving his views, are summarised as under :

i) the Hon’ble Supreme Court has already directed closure of Kudremukh mines w.e.f. 31.12.2005.  This judgement was passed after detailed examination of the IA by the CEC and after hearing the matter at length by the Hon’ble Supreme Court.  The present application seeking relief such as allowing the mining of primary ore for 20 years, and allowing mining in additional 54.01 ha. unbroken area for the purpose of safety reasons and stability of slope is an attempt for seeking a review of the judgement of the Hon’ble Court ;

ii) all the issues now being raised by the KIOCL are repetitive and have already been examined in detail by the CEC as well as by the Hon’ble Supreme Court before the judgment and order dated 30.10.2002 was passed by the Hon’ble Court in I.A. No. 670 ;

iii) the Hon’ble Supreme Court had clearly directed that the mining operations may continue upto 31.12.2005 on the condition that recommendations made by the CEC on ecological and other aspects are fulfilled.  It has clearly been mentioned that the modalities to be adopted to effectuate the order passed by the Hon’ble Supreme Court and the recommendations of the CEC shall be worked out by the MoEF, State Government and the KIOCL under the supervision, guidance and monitoring of the CEC. Neither the Monitoring Committee has been constituted as per the directions of the Hon’ble Court nor the working is being supervised by the CEC, which is in violation of the Hon’ble Court’s orders ;

iv) the plea of the KIOCL for allowing mining in the unbroken area for safety purposes as well as to allow mining for next 20 years for extraction of primary ore has already been considered and refused by the Hon’ble Supreme Court.  In any case, if the KIOCL is seeking breaking up of unbroken area for safety purpose or to implement the Supreme Court’s orders it should have placed the matter before the Monitoring Committee and the CEC, in the first instance justifying its requirement alongwith various alternatives explored.  Instead, a self-serving study has been commissioned unilaterally by it without approval of the Monitoring Committee or the CEC ;

v) it is necessary that the Monitoring Committee is reconstituted strictly in accordance with the Hon’ble Court’s order dated 30.10.2002 and the reconstituted Monitoring Committee functions under the supervision, guidance and monitoring of the CEC ; and 

vi) the unbroken area falling within the Kudremukh’s lease area should have been declared as part of the Kudremukh National Park, which has not been done so far inspite of the specific recommendations of the CEC which have already been accepted by the Hon’ble Court.
OBSERVATIONS 

16.
After considering the issues raised in the IA and after hearing the parties, following observations are made :-

(i) this Hon’ble Court by judgment and order dated 30.10.2002 in IA No. 670 of 2001 has directed cessation of mining activity by KIOCL by 31.12.2005.  During this period the mining of the weathered secondary ore has been permitted in the already broken up area subject to the fulfillment of the following conditions :-

(a)
the MoEF should prepare or get a rehabilitation and reclamation and a proper eco-restoration plan prepared for the mined area and project impact area through appropriate agency at the cost of KIOCL ;

(b) KIOCL shall undertake to make available funds necessary for implementing for the aforesaid plans.  The plans would be implemented by the agencies selected by the MoEF and under the supervision of the MoEF ;

(c) a monetary compensation of Rs. 25 crores @ Rs. 5 crores per year will have to be deposited by KIOCL with MoEF in a separate bank account which would be utilized for the purpose of research, monitoring and strengthening protection of the Kudremukh National Park and for other protected areas in the State of Karnataka ;

(d) a Monitoring Committee shall be constituted by the MoEF comprising representative of MoEF, representative of the State of Karnataka, two NGO experts preferably from Karnataka, which shall monitor the implementation of the rehabilitation plans ;

(e) after the winding up operations are complete, the KIOCL will transfer all the buildings and other infrastructure to the Forest Department of the State of Karnataka at book value ; and 

(f) transparent guidelines for dealing with development projects in protected areas as recommended by Learned Amicus Curiae and agreed to by the MOEF in its affidavit filed by Shri S.C. Sharma, Additional Direction General of Forests shall be notified within 30 days with the concurrence of the Central Empowered Committee.

(ii) the modalities for implementing the above stipulations were to worked by the MoEF, the State Government and the Company under the supervision, guidance and monitoring of the Central Empowered Committee ;

(iii) the above judgement was passed by this Hon’ble Court after considering and rejecting the plea of the KIOCL to (a) allow mining of primary ore for next 20 years ;  and (b) to allow mining in additional 92.86 ha unbroken area for safety purpose.  The stand taken by the Ministry of Environment and Forests to allow mining of primary ore for next 20 years was also not accepted by this Hon’ble Court ;

(iv) the Hon’ble Court also directed that transparent guidelines for dealing with developmental projects in protected areas as already agreed to by the MoEF in its affidavit shall be notified within 30 days with the concurrence of the CEC.  The guidelines have not been framed till date ;

(v) the MoEF by notification dated 31.2.2003 has constituted a Monitoring Committee under the Chairmanship of the Regional Chief Conservator of Forests (Southern Zone), Bangalore with Chief Wildlife Warden, Karnataka, Mr. J.P. Singh, Joint Secretary, Ministry of Steel and a representative from the Centre for Ecological Sciences, Indian Institute of Science, Bangalore.  The composition of the Committee is not in conformity with this Hon’ble Court’s order dated 30.10.2002, which specifically directs that the Committee should consist of a representative of the MoEF, the State Government and two reputed NGOs preferably from Karnataka to monitor implementation of the rehabilitation plans ;

(vi) the KIOCL had commissioned National Institute of Rock Mechanics (NIRM) for preparing a report on slope stability and safety aspect of the mined area at Kudremukh.  The NIRM has been engaged unilaterally by the KIOCL for this purpose without any mandate either from the Monitoring Committee or from the CEC, which are primarily responsible for supervising and monitoring these aspects. Moreover, the report given by NIRM has neither been examined by the Monitoring Committee nor referred to the CEC for a decision thereon ;

(vii) in the NIRM report various alternative techniques such as construction of retaining walls, using geomech on the slopes, nailing techniques for steep slopes etc. have not been examined.  The views of a cross section of experts in this field have not been taken.  The KIOCL has heavily relied on its own consultants i.e. NIRM to conclude that additional unbroken area is required to be broken up for ensuring safety and stability of the slopes and that no other viable alternative is available ;

(viii) Rs. 3 crores paid by the KIOCL to the State of Karnataka is not linked to this Hon’ble Court’s order for payment of Rs. 5 crores per annum. It will therefore be appropriate that the entire amount payable by the KIOCL pursuant to this Hon’ble Court’s order is deposited without linking it with various amounts paid independently by the KIOCL to the State of Karnataka ;
(ix) the Monitoring Committee constituted by the MoEF has so far not taken any effective steps for ensuring preparation and implementation of rehabilitation, reclamation and proper eco-restoration plan. In any case the primary responsibility for preparation of this plan lies with the MoEF.  The Monitoring Committee basically is for monitoring the implementation of the rehabilitation plans ; and
(x) inspite of clear directions of this Hon’ble Court, the MoEF as well as the KIOCL have taken a view that the working of the Monitoring Committee is to be supervised, guided and monitored by the Forest Advisory Committee and not by the CEC.
CONCLUSION AND RECOMMENDATIONS 

17.
In view of the above, the CEC is of the considered view that the present application filed by the KIOCL is basically for reviewing this Hon’ble Court’s judgement and order dated 30.10.2002.  The prayer regarding granting permission for mining of primary ore for next 20 years in the Kudremukh National Park and for allowing opening of 54.01 ha. unbroken area for the purpose of safety aspects and for stability of mine have already been rejected by this Hon’ble Court by judgement and order dated 30.10.2002 after considering the detailed submissions made by the KIOCL, the views of the MoEF, the views of the State of Karnataka and the Learned Amicus Curiae.  

18.
The study unilaterally commissioned by the KIOCL on stability of slopes and safety aspects cannot be accepted. It should be got examined by independent experts alongwith alternative techniques already available.  The slope stability aspect also requires to be linked with overall reclamation and rehabilitation plans. This Hon’ble Court has already laid down the principles and the modalities for dealing with preparation, monitoring and supervision of the mine’s closure plan and other environmental aspects.  It would therefore be appropriate that, instead of unilaterally commissioning the study and moving this I.A., the issue of slope stability etc. should have been placed before the Monitoring Committee or the MoEF for detailed examination in consultation with the CEC.  An appropriate application for seeking clarification of this Hon’ble Court’s order should have been moved only if after detailed examination of various alternatives, it was established that no other viable alternative is feasible and that it is absolutely necessary to break open new area to ensure long term safety of the slopes.

19.
KIOCL’s request to allow adjustment of Rs. 3 crores already paid by it to the State of Karnataka against Rs.5 crores annually payable pursuant to this Hon’ble Court’s order is not justified and should not be accepted.

20.
The CEC therefore recommends that :-

i) IA No. 1010 of 2003 filed by the KIOCL may be dismissed ;

ii) the Ministry of Environment and Forests may be directed to reconstitute the Monitoring Committee strictly in accordance with the Hon’ble Courts judgement and order dated 30.10.2002 ;

iii) the MoEF may be directed to get the rehabilitation and reclamation plan and a proper restoration plan prepared for the mined area and project area through an appropriate agency at the cost of KIOCL in accordance with this Hon’ble Court’s directions contained in judgement dated 30.10.2002 ;

iv) the KIOCL may be directed to deposit the balance amount of Rs. 3 crores for the last three years and continue to pay @ Rs. 5 crores per year for the remaining 2 years in accordance with the Hon’ble Court’s directions contained in judgement dated 30.10.2002 ;

v) the entire issue about slope safety and stability and the report of the NIRM may be directed to be examined by a group of independent experts coordinated by the MoEF and supervised by the CEC.  This group of experts may examine the available techniques to ensure slope safety and stability and after a thorough examination, if required, this Hon’ble Court may be approached through the CEC for seeking appropriate directions to ensure the reclamation, rehabilitation,   safety and stability of the area.

This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 8th April, 2004
Date:
12/04/2004

I.A. No.:
909 of 2003

Date of hearings:
09/07/2003, 11/08/2003, 15/09/2003, 21/10/2003, 07/11/2003

Issues Dealt With:
Recommends that application filed by Mr. B.C. Dayakar alleging  violation of the Forest (Conservation) Act, 1980 and the Wild Life (Protection) Act, 1972 by Mr. A.M. Annaiah, Deputy Conservator of Forests, (Wildlife), Honsur, Respondent  and Mr. Ravi Kumar, Coordinator, National Service Scheme is malicious and be dismissed with exemplary costs.

This application has been filed by Mr. B.C. Dayakar who claims to be a person interested in the protection of environment and also doing social service associated with the Green Revolution.  He has alleged violation of the Forest (Conservation) Act, 1980 and the Wild Life (Protection) Act, 1972 by Mr. A.M. Annaiah, Deputy Conservator of Forests, (Wildlife), Honsur, Respondent  No. 8, who is incharge of Rajiv Gandhi National Park (Nagarhole National Park) and Mr. Ravi Kumar, Coordinator, National Service Scheme, Respondent No. 9.  

2. 
The application was listed for hearing on 6.5.2003 when this Hon’ble Court passed the following order :- 




“Issue notice.

Let the Central Empowered Committee submit its report on these I.A.’s within a period of eight weeks.  List thereafter.“

3. 
This report is being submitted by the Central Empowered Committee pursuant to the above order, after hearing the applicant/respondents during the hearings.  

SUBMISSIONS OF THE APPLICANT

4. 
The main submissions of the applicant are as under :-

i) The Lokayukta, Karnataka has initiated an inquiry  on the basis of a complaint filed by a social worker alleging misappropriation of crores of rupees by Mr. Annaiah, respondent No. 8, herein above. It is also alleged that he is involved in smuggling activities like felling of teak wood, rose wood, sandal wood and other valuable timber ;

ii) death of 77 elephants had taken place because of inaction of Mr. Annaiah and that no account of the ivory was kept by him. This has also been brought to the notice of the Hon’ble Lokayukta, Karnataka ;

iii) Mr. Annaiah had misappropriated Rs. 1.8 crores out of about Rs. 36 crores sanctioned by the World Bank ; and  

iv) Mr. Annaiah was involved in molesting college girls attending NSS camp in Nagarhole National Park.

5.
The applicant has sought the following reliefs in the application :-

i) 
implead the applicant as a petitioner in W.P.. No. 202/95 ;

ii) punish Mr. Annaiah, DCF, for deliberately disobeying the order of this Hon’ble Court of 12.12.96 ;

iii) direct the Lok Ayukata, Karnataka to submit periodical reports about the misappropriation of money, death of 77 elephants, cutting of trees such as teak, rose, sandal, etc. and killing of tortoise and preparing food out of wild animals ;

iv) to direct the State Government or any independent agency like CBI to investigate into the molestation of girls who were attending NSS camp and submit a report to this Hon’ble Court ; and 

v) direct recovery of atleast rupees one crore as compensation  from Mr. Annaiah, DCF and Mr. Ravi Kumar, Director, Youth Services for violating the Forest (Conservation) Act, 1980 and the Wild Life (Protection), Act 1972 and deposit the same with the State of Karnatka. 

SUBMISSIONS OF THE STATE

6. 
The State of Karnataka in its counter affidavits have made the following main submissions :-

i) Mr. B.C. Dayakar, the Applicant, is the son of Mr. B.R. Chandregowda, resident of Balehalli village, Mudigere Taluk who had encroached 6 acres 30 guntas of forest land in Sy. No. 35 of Kenjige village in Thatkola Reserve Forest. A Forest Offence case                (FOC No. 318/1998) dated 04.09.1997 was registered against him (C.C. No. 318/1998).  Further, proceedings under Section 64(A) of the Karnataka Forest Act have been initiated against Mr Chandregowda and he has been ordered to vacate the encroached forest land.  His name figures in the list of encroachers identified by the Survey of India while surveying the boundaries of Thatkola Reserve Forest and the same has been reported to this Hon’ble Court ;  

ii) the applicant alongwith other persons had physically obstructed the survey work which was being carried out by the Survey of India on 25.3.99 Thatkhola Reserved Forest pursuant to the Hon’ble Supreme Court’s   order in I.A. No. 276.  An offence case (FOC No. 269/ 98-99) was registered and an FIR was also filed against him.  On the same day, the applicant and his supporters had removed the boundary stones fixed by the Survey of India for which another case (FOC No. 270/98-99) was registered against him and others.  The Range Forest Officer, Mudigere had also lodged a complaint at Mudigere Police Station which was registered as (Crime No. 23/99 dated 31.03.1999) against the applicant and others for offences punishable under Sections 143, 186, 427, 504 r/w Section 149 IPC ;

iii) there has been no violation of the Hon’ble Supreme Court’s order dated 12.12.96, as has been alleged in the I.A. ;

iv) the Hon’ble Lokayukta, Karnataka had inspected the office of DCF, Wildlife Division, Honsur on 15th February, 2003 and thereafter went to the spot where 15 trees were found to have been cut.  Most of the material was lying on the spot.  There are no incidents of any gang or any group of smugllers doing regular illicit cutting of trees, as has been alleged in the I.A ;

v) 77 elephant deaths taken place in Nagarhole National Park between 1.4.2000 and 31.10.2002  was reported to the higher authorities from time to time,  therefore, there is no question of suppressing elephant deaths in Nagarhole National Park.  Out of these 77 elephants which had died, 59  were due to natural causes, 8 due to conflict related deaths and only 10 elephants were poached for tusks during this period.  Out of these 10 elephants poached, 3 elephants were recovered. All the recoveries and deaths of animals have been reported to the authorities from time to time. No forest official has been accused in the report of   Dr. Raman Sukumar of the Indian Institute of Science, Bangalore. According to Dr. Sukumar’s report, the elephant mortality encountered in Nagarhole is normal and there is nothing alarming by any scientific standards ;

vi) precautionary measures such as anti-poaching camps, regular patroling, etc. are being undertaken besides desilting of tanks providing water to the annimal during summer months and treatment of injured wild elephants is also been undertaken ; 

vii) the State Government has not received any details of misappropriation of Rs. 1.8 crores out of about  Rs. 36 crores sanctioned by the World Bank ;  

viii) the State Government has initiated an inquiry by the Corpse of Detectives (COD) into the allegation of molestation of NSS girls at Nagarhole National Park by Mr. Annaiah and Mr. Ravi Kumar (Respondent No. 8 and 9).  The final report of the COD has been received on the basis of which departmental inquiry has been initiated against               Mr. Annaiah, DCF and he has also been placed under suspension; and 

ix) the inquiry report of Hon’ble Lokayukta is awaited.  


SUBMISSIONS OF RESPONDENT NO. 8

7. 
Mr. A.M. Annaiah, respondent No. 8, in his reply has made the following main submissions :-

i) he is a law abiding citizen. He has been working sincerely in the interest of protecting and conserving forest and wildlife having unblemished regard of service of 21 years ;

ii) he has been awarded with Wildlife Service Award in December, 2001, Green Guard Award 2001-2002 in recognition of good work done by him for the protection of forest and wildlife in the State of Karnataka ;

iii) as DCF Chikmaglur Division he had launched a record number of cases against well connected coffee planters and other who had encroached upon the forest land in which even the Hon’ble Supreme Court had passed series of orders including stay on regularisation of any encroachments in the district ;

iv) in August, 2000 he was posted to Nagarhole National Park where he put in place the protection mechanism back on track, identified critical gaps and went about plugging them, restored the anti - poaching camps, check posts and gates, re-deployed staff with a clear instruction to patrol their beats etc. He had faced three armed encounteres against poaching gangs, and had brought forest fires under control in the Park ;

v) that the application filed by the appalicant lacks bonafide as it is motivated to target the respondent No. 8 as the applicant Mr. Dayakar is the son of Mr. B.R. Chandregowda who is one of the encroachers in the Tathkola Reserve Forest.  Forest offences and offences under the IPC have been booked against the applicant for obstructing the survey work being carried out by the Survey of India and for removing the boundary pillers fixed by the Survey of India while demarcating the Tathkola Forest Reserve; and

vi) several persons with vested interest are targetting him and want to harass and victimise him.  

OBSERVATIONS AND CONCLUSIONS 

8. 
The Committee heard the applicant, the State of Karnataka, respondent No. 8 and have also examined the records and it is of the considerd view that the applicant has filed this I.A. to target respondent No. 8 in retaliation to the forest cases booked by him against the applicant’s father Mr. B.C. Chandregowda for encroaching more than 6 acres of forest land in Tathkola Forest Reserve.  Subsequently, the applicant along with other encroachers were evicted pursuant to this Hon’ble Court’s order dated 30.10.2002 passed in I.A. No. 276.  The records also reveal that the Applicant  alongwith his supporters have obstructed the Survey of India team which was carrying out demarcation of Tathkola Forest Reserve and subsequently removed the boundary pillers fixed by the Survey of India team as a result various forest offences and offences under the IPC have been booked against the applicant.  The Committee is also of the considered view that the applicant has not approached with clean hands before this Hon’ble Court.  As regards the allegations made against Mr. Annaiah, respondent No. 8, and Mr. Ravi Kumar, respondent No. 9, since the matter is already being inquired into by the  Hon’ble Lokayukta, Karnatka and the State Government has also initiated departmental inquiry against respondent No. 8 and also placed him  under suspension, therefore, no invervention by the Hon’ble Court is required at this stage.  The Committee therefore recommends that this I.A. may please be dismissed with exemplary costs.

This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated : 12th Feburary, 2004
Date:
16/06/2004

I.A. Nos.:
949-950
Date of hearing:
16/09/2003 

Issues Dealt With:
Recommends dismissal of the I.A.s asking for diversion of forest lands in Gir National Park for pasture development.
These I.As. have been filed by Shree Savarakundala Goshala, Gujarat for modification of this Hon’ble Courts order dated 14.2.2000 in IA No. 548 and to permit the allocation of forest land inside the Gir National Park/Sanctuary for cutting of grass etc.  In the main I.A. following relief’s have been sought: 

“(a)
Grant exemption to the applicant from the operation of its order dated 14.2.2000 and permit allocation of pasture lands of Gidhardi pastuer lands in Gir area of Khamba Taluka in Amreli District to the Applicant organisation as was being done hitherto on payment of suitable charges as fixed by the Forest Department from time to time.

(b) And pass such other orders as considered appropriate in the present circumstances of the case.”

2. These I.As. were heard by this Hon’ble Court on 25.8.2003 when the following order was passed :


“ Issue notice to the Union of India.

These I.As. be transmitted to C.E.C for its recommendations. “

The report is being filed pursuant to the above order after examining the IA’s during the hearings held on 16.9.03.

BACKGROUND
3.
This Hon’ble Court by order dated 14.2.2000 in IA No. 548 has prohibited removal of dead, dying, diseased trees, drift wood and grasses etc. from the National Parks and Sanctuaries.  For the sake of convenience, the relevant portion of the said order is reproduced below:

 “
Issue notice to all the respondents.  In the meantime, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind-fallen trees, drift wood and grasses, etc. from any National Park or Game Sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-States, the operation of the same shall stand immediately stayed.”

4.
The applicant, Shree Savarkundla Goshala, was being allotted forest land inside the Gir National Park/Sanctuary on year to year basis on payment of fixed amount to the Forest Department for cutting of naturally growing grass in the area for feeding of the animals sheltered by it.  Pursuant to the above order of this Hon’ble Court, the allotment of the forest land inside the National Park/Sanctuary had been stopped by the Forest Department.  Instead another pasture land outside the protected area has been offered for allotment by the Forest Department.  The present application has been filed seeking relaxation of this Hon’ble Court’s order and to allow the allotment of forest land inside the National Park/Sanctuary.
SUBMISSIONS OF THE APPLICANT

5.
The main submissions made by the applicant in support of his prayer for modification of this Hon’ble Court’s order dated 14.2.2000 are summarized as under:

(i) it is a registered Public Charitable Trust under the Bombay Public Trust Act,1950, which is engaged in maintenance of cows, cattle and other animals which are either disabled or abandoned by their owners or which have been handed over to the Panjrapole under drought  conditions; 

(ii) that in view of the Hon’ble Court’s order dated 14.2.2000 the Forest Department has stopped allotting the pasture lands to the applicant organisation and to others;

(iii) even after the area was declared as a part of the sanctuary, until 1998-99 this pasture land was allotted on year to year basis on payment of a fixed amount decided by the Forest Department from time to time;

(iv) the grass naturally growing in this pasture land was allowed to be cut by the Panjrapole for feeding the animals being sheltered  by the applicant;

(v) the Forest Department has offered another pasture land to the Applicant but these are not developed and improved as the earlier ones; 

(vi) if the grass is not cut it may become fire hazard in summer months when other vegetation around the grass also gets burnt and destroyed;

(vii) the allotment of pasture land by the Forest Department is a cheaper source of grass for such organisations and if this supply line is cut they are compelled to procure their fodder requirements from private traders at higher costs which puts financial burden on resources of Panjrapole orgnaisations who are already operating with meager resources; and 

(viii) in view of the above the applicant as well as similar other organisations  may please be granted exemption from the operation of the above mentioned order for the purpose of allotment of pasture lands.

OBSERVATIONS AND CONLCUSION

6.
The Committee after hearing the applicant is of the view that although it is involved in good work of looking after and maintaining sick, abandoned cattle in drought prone Saurashtra area, its activity is prejudicial to the protection and management of the Gir National Park and the surrounding Gir Sanctuary which has been specially created for saving the last home of the Asiatic lion (Pathera leo persica). This magnificent animal which ranged from its western most limit in Greece up to Bihar in the East about 200 years ago is now confined to a small pocket in this National Park / Sanctuary. Their total number in the wild is less than 300. Internationally, it is recognized as one of the most endangered of the big cats. The area available to these large animals is already considered to be inadequate as there is overcrowding and they are moving out in search of new forest areas, which is simply not available. In the process there are frequent man-animal encounters. Under these circumstances diverting the forest land from the sanctuary area for pasture purposes not only violates the provisions of Section 29 of the Wild Life (Protection) Act, 1972 but also this Hon’ble Court’s order dated 14.2.2000, besides being detrimental to the habitat and the Asiatic lion itself which has been given the highest degree of protection by placing in Schedule I of the Wild Life (Protection) Act, 1972.  It will not therefore be desirable to allow the allotment of the forest land inside Gir National Park/Sanctuary to the applicant, Shree Savarkundla Goshala for grazing and cutting of grass, etc.  In any case alternate forest land has already been offered by the Forest Department for this purpose and which could be suitably developed as a pasture land.  In short, no convincing case has been made out by the applicant for seeking modification of this Hon’ble Court’s order dated 14.2.2000.
7.
In view of the above, this Committee recommends that I.A. No. 949 and 950 filed by the applicant seeking modification of this Hon’ble Court’s order dated 14.2.2000 in IA No. 548 may be dismissed.

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter.




(M. K. Jiwrajka)








Member Secretary

Dated: 16th June, 2004 

