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Forest Cases in February 2005: An Overview 

The month of February was marked by four hearings in the Godavarman case. A range of issues were covered ranging from NPV, encroachments to illegal mining. Unfortunately, despite the regular monitoring of the Court, violations as well as tendency to allow prohibited activities inside National Parks, Sanctuaries and forests is rampant. The Supreme Court while setting aside the order allowing for Mining in Valmik Tiger Reserve, Bihar had to once again remind all states of the fact that mining in any protected area is not permissible without its specific approval. 

The Net Present Value (NPV) debates became complex with the affidavit of the Ministry of Environment and Forests stating that it proposes to keep mining as well as hydro power projects outside the purview of NPV!. This was opposed by the Amicus curiae Harish Salve resulting in the Court asking the Amicus to give written suggestions on the structure of the Proposed NPV including the projects that were to be kept outside its purview. 

 

The non release of water and the resulted damage to the Keoladeo Ghana National Park was the focus of attention of the CEC. The matter was heard at length with detailed presentation by the Government of Rajasthan. The CEC is now in the process of sending its recommendation based on the letter petition by the Tourism and Wildlife Society of Rajasthan as well as the Writ Petition filed by the Wildlife Trust of India before the Rajasthan High Court which has been referred to the CEC. 

 

The Centre for Environmental Law case (337 of 1995) though listed for hearing was adjourned for four weeks. We will keep the members updated on any developments 
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Godavarman Case Orders (28.1.2005) 

Forest Case Update 8 carried highlights of the Godavarman Case that was heard in Supreme Court on 28th January 2005. The list of matters was earlier sent out in Flash News 16. Following are the some of the orders issued by the Supreme Court on that hearing:

· I.A 1230: Diversion of the land Pykara Ultimate Hydro Electric Project.

“ Diversion of the land in question i.e. 29.942 ha of forest land for laying 220 KV transmission line from Pykara Ultimate Hydro Electric Project Switchyard to Arasur 220 KV substation in Tamil Nadu is permitted in terms of the approval under Section 2 of the Forest (Conservation) Act, 1980 granted by the Government of India as per orders dated 7th/11th May, 2004 subject to the applicant strictly adhering to all the conditions and ensuring that tree felling is kept at minimum and the diversion of the forest land is done under overall supervision of the Regional Chief Conservator of Forests.

The Application is allowed.”

· I.A No 826
 in 566: Net Present Value

“In respect to Net Present value, learned amicus curiae may file a note of suggestions within a period of three weeks. Response thereto may be filed by the learned Additional Solicitor General within three weeks thereafter.

List the matter on 1st April, 2005”

· I.A Nos 1243-1244: Permission for removal of Tendu pattas (leaves) from Protected Areas… Ed

“The Applicant does not even state as to what has been the difficulty in implementing the order passed nearly four years back. In this view the applications are dismissed with liberty to file an appropriate application.”

I.A No 1240: Report of CEC regarding permission sought by the Andaman and Nicobar Administration for felling of trees etc for rehabilitation of victims of Earthquake and Tsunami waves

“Taken on Board.  CEC may respond to the application within two weeks. List thereafter “ 

· I.A No 1265 in I.A 1256 –1259 and I.A Nos. 1260-1263

I.A Nos. 1260-1263: Report of CEC regarding permission granted by the State of Maharashtra to six plywood/veneer Industries

“Having heard learned amicus curiae, Mr. Rohtagi and Mr. Dholakia, Learned Senior Counsel, we are of the view that the Central Empowered Committee shall hear the applicant and the state government and submit a report on these applications before the 4ths February. 2005. The applicant and the representative of the state government shall appear before the CEC on the 1st of February at 3.pm. The parties are given liberty to file documents before the CEC. We direct that a responsible officer from the state government with complete records and instructions shall appear before the CEC. 

The State Government would also explain before the CEC the basis on which the statements were made about the closure on the 1999 and the stand now taken which led to the report by the CEC leading to the closure of these units.

List these applications on the 4th February, 2005. “
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The listings of the Godavarman Hearings in February 2005 were sent out through Flash News on forestcase@yahoogroups.com. Following are the orders in the three of the hearings that took place during the month:

Orders Dated 4.2.2005

· I.A No 1265 in I.A 1256 –1259 and I.A Nos 1260-1263

I.A Nos. 1260-1263: Report of CEC regarding permission granted by the State of Maharashtra to six plywood/veneer Industries

“We direct the state of Maharashtra to file its response within there weeks, to the report of the CEC dated 4-2-2004. The MoEF shall also file its response within the same time. The applicants are also permitted to file response within three weeks.

The State government would keep all relevant files available in court.

List after four weeks.”

· I.A Nos 756, 1192 & 1156: Report of CEC on Application No 331 filed before the CEC regarding preservation of environment in South West-Mehrauli

“It is unfortunate that despite grant of time, the Delhi Development Authority has still not filed its response to the Report of the CEC dated 30th July, 2004. While granting final opportunity, we direct the said authority to file its response within the stipulated three weeks.

Mr. Sharan, Learned Additional Solicitor General appearing for DDA, states that no construction activity is going on in 223 hectares of land. If it is otherwise the applicant may approach the CEC which will look into the matter.

The report of the CEC states that in 92 hectares out of 315 hectares of land, this court, by order dated 19th August, 1997 permitted the DDA and other to carry out construction and allied activities subject to the compliance of environmental laws and requisite approvals. In the response directed to be filed, the DDA will also state as to whether requisite approvals have been taken and environmental laws complied with in respect to the construction which is going on.

List after four weeks.”

· I.A No 993: Recommendation of CEC in I.A Nos 836-895

“No objection have been filed to the report of the CEC dated 28-10-2003. The recommendations of the CEC are as under:

“(i) The MoEF’s order dated 20.8.2002 allowing mining leases inside the Valmik Wildlife Sanctuary may be set aside.

 (ii) The State of Bihar may be directed to ensure immediate closure of all mining activities inside National Parks and Sanctuaries including within the safety zone around the boundaries of National Parks and Sanctuaries.

(iii) The MoEF may be directed to ensure that no mining lease inside any National Park or Wildlife Sanctuary is approved under the F.C Act without obtaining specific permission from this Hon’ble Court in view of the order dated 14-2-2000 passed in I.A 548
”

Mr. B.B Singh, Learned counsel appearing for the State of Bihar also submits that the report be accepted.

Having regard to the facts and circumstances, we accept the recommendation made in this report and direct the state of Bihar and the MoEF to file compliance report within a period of eight weeks. List thereafter. “

Orders Dated 11.2.2005

· I.A 1126 in I.A No 703 

“At request, Mr. Mohan Parasaran, Learned Additional Solicitor General appearing for the Ministry of Environment and Forest in I.A 1126 in I.A No 703 in Writ Petition (C) No 202 of 1995 is granted one weeks time to file affidavit stating the cut off date for regularization of encroachment on the forest land. It is stated that a policy decision has been taken that the cut off date would be 25th October, 1980 and not 31st December, 1993.”

Orders Dated 18.2.2005

· I.A 1171: For Variation of order dated 7-5-2002 on behalf of Andaman and Nicobar Islands

“An order similar to the one passed on 7-5-2003 on application of Andaman and Nicobar Island is sought in respect of the working plan of the Middle Andaman Forest Division. Let the working plan be placed with the MoEF for consideration within six weeks and in case it is cleared, the same shall be placed before the CEC for consideration within six weeks thereafter. “

· I.A No 1173 in I. A Nos 77-78, 83 & 92

“Issue Notice to the Nelliyampathy Planter Association, Kerala and State of Kerala”

· I.A No 824 and 1126: Recommendation of CEC in I.A 703

“Further time is sought on behalf of MoEF to file affidavit in terms of the order dated 11th February 2005. Let the same be filed within one week.

I.A 841 (Intervention on Behalf of SAMATA, Hyderabad), I.A 829 (Intervention on behalf of Kashtakari Sanghatan, Maharashtra). I.A 899 I.A Nos 899 (for Intervention and Directions on behalf of National Committee for the Protection of Natural Resources, Karnataka) 

 List with I.A 824 and 1126 after the filing of the affidavit by MoEF”
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CEC Hearing Update, 28.2.2005

The following matters were heard at the hearing of the Central Empowered Committee (CEC) held on 28th February 2005:

· Regarding Encroachment in the additions to Kaziranga National Park by Belinda Wright, Wildlife Protection Society of India (Application No. 179)

In the 17th December 2004, the Ministry of Environment and Forests (MoEF) had indicated that they would be filing a Special Leave Petition (SLP) in this matter, which was yet to be done so. The counsel for the MoEF indicated that they would file the SLP within two weeks. 

The matter is to be listed on 30.3.2005

See: Forest Case Update, Issue 7, December 2004

· Regarding construction of Basoli Dam District Bundi of Rajasthan by H.V. Bhatia, Retd.  Deputy Conservator of Forest (Application No. 187)

The CEC pointed out that despite it being brought to the attention of the state government that non forest activity is taking place on forest land without appropriate clearance, the work has continued. The concerned District Collector of Bundi who was personally present stated that the work had been stopped, but had to be resumed due to local political pressure.  Also there is confusion with regards to whether the land is forest land or revenue land. The CEC highlighted under any circumstances the order of the Supreme Court cannot be violated, whether it is political pressure or any other reason. The DFO in its inspection report has pointed out that it is forest land and the CEC is also convinced of the same. The CEC asked the Applicant if he would like to put a stop to the matter with an unconditional apology from the respondents. The Applicant insisted that since this was a deliberate violation, the matter cannot be condoned. The CEC will carefully see all the records in this case and take an appropriate decision

See: Forest Case Update, Issue 7, December 2004

· Against the subleasing of forest land leased to Plantation Corporation of Kerala, which was violation of lease agreement by Tony Thomas, Director- Legal Cell, One Earth One Life (Application No. 302)

It was pointed out that the licenses have already been cancelled for the existing leases. Further both the district court and High Court have been also approached in this matter. 15th March was a date specified for the matter in the High Court, and the CEC has decided to take it up after it has been disposed at the High Court level.

· Regarding alienation of Reserved Forest in Cardamom Hill Reserve, Kerala by Tony Thomas, Director- Legal Cell, One Earth One Life (Application No. 305)

And

· Against regularization of encroachment on forest land by awarding ownership over the encroached land and large scale alienation of forest land in Kerala by Tony Thomas, Director- Legal Cell, One Earth One Life (Application No. 307)

A site visit has been undertaken by the CEC in these matters. For both Application No. 305 and 307, the basic issue is the determination of the fact as to whether the land in question is forestland or not. The CEC is convinced that the land is forestland and that no forest clearance has been sought, which makes the activities illegal. The CEC intends on submitting a report to the Supreme Court highlighting these facts and stating that the leases should be cancelled. The CEC directed the state government to file any objections if they would wish so. If there is any information in the state government that requires a hearing then it would be listed on the 30.3.2005, otherwise a report would be submitted directly to the Supreme Court. Any further arguments can then be raised in the Supreme Court.

· For granting permission for opening industry to manufacture Splints & Veneer by Navin Kr. Singh, Advocate for M/s Trishul Match Industries, Rajasthan (Application No. 306)

This matter was not heard as there was no appearance.

· Regarding lease of Reserve Forest land for rubber cultivation in Dodagu, Karnataka by Air Marshal (Retd.) K.C. Cariappa (Application No. 410)

Several of the points discussed at the last hearing on this matter (17th December 2004) were brought up again. These include the fact as to whether there was a formal de-reservation of the Reserve Forest land at all. The respondents raised several arguments on rules, notifications and conditions from 1904 to 1940. The CEC pointed out as to whether there is any document to prove that the de-reservation of the land had taken place. It was discussed that the land was Reserve Forest and the state government had leased it out. Other points discussed were the period for which the lease had been granted, the extent of encroachment and the sale of timber. The CEC highlighted that though the respondents have claimed that there was no sale of timber. It was delivered to the forest department. However, there is also a claim that when the state government took over the land in 1940, it had been completely clear felled. Then what was the timber that was delivered to the Forest Department. Whether this has any link to the question of encroachments? The CEC will look at satellite imagery to see whether there has been any increase in area under rubber cultivation.

An important point was the fact though rubber is recognized as a forest produce under the Indian Forest Act and other local laws, rubber cultivation/plantation is an a non-forest activity under the Forest (Conservation) Act, 1980

The matter is to be listed on 30.3.2005

See: Forest Case Update, Issue 7, December 2004

· Against proposed Human River Project, in Chandrapur ,Maharashtra by Director, Bombay Natural History Society (Application No. 393)

The reply of the MoEF is pending in this matter and its counsel sought two weeks time to respond to it. The Counsel of the Applicant filed a rejoinder to the affidavit by the project proponent.

The matter is to be listed on 30.3.2005

See: Forest Case Update, Issue 5, October 2004 

        Forest Case Update, Issue 6, November 2004

· Regarding Diversion of the forest land and proposed road construction in Wildlife Sanctuary in Kalahandi District, Orissa by Biswajit Mohanty, Secretary, Wildlife Society of Orissa (Application No. 564)

· Regarding appeal against the illegal bauxite mining on the hills of Niyamgiri and Karlapat & in Forest area in Kalahandi, Orissa by Prafulla Samantara (Application No. 571)

· Regarding For Direction in the matter of Setting up of aluminia refinery by M/s Sterlite Industries (India) Ltd. in Lanjigarh in Kalahandi District and Rayagada District of Orissa in joint collaboration with Orissa Mining Corporation by Academy for Mountain Environics, Through R. Sreedhar (Application No. 579)

There was a detailed discussion on all the three matters.  Several points from the last hearing on 18.1.2005 were revisited.  The environmental clearance granted in September 2004 for the refinery states that there is no forest land involved, however the EIA and many other supporting documents present a contrary picture. The counsel of the state government also agreed to the point that the land for the refinery has forest land for which forest clearance has not been procured. The counsel for the MoEF said that if this is the case then the environmental clearance would be illegal. Another point is that a large part of the project has already been constructed.  The discussions also highlighted that the refinery and the mining activity in this case are interlinked and are integral part of the same project.  The State of Orissa was represented among others by Senior Advocate Mukul Rohtagi. 

Keeping these arguments in mind the CEC directed the MoEF to respond to the following questions:

· Whether the environmental clearance accorded by the MoEF will still be valid if it has been done so without forest clearance? The environmental clearance letter has no mention of the forest land

· In this light would the MoEF intend taking any steps to stop the activity or allow it to continue.

· If mining and the refinery activities are an integral part of the same project, then why has the refinery been allowed? The clearances for the mining activity are still pending with the MoEF.

Biswajit Mohanty of the Wildlife Society of Orissa pointed out that there were several points that had not been covered in the report of the Fact Finding team and the response on the State government’s affidavit. The two critical points with reference to the fact finding team’s report include:

· The circular issued by the MoEF states that in tribal areas only infrastructure development activities should be allowed.

· The Fact Finding team has not fixed any responsibility for the violations.

The Applicant was otherwise in agreement with the report of the Fact Finding Team.

The counsel for Application Nos. 571 and 579, pointed to 17 instances in the state of Orissa where 1,224 hectares of forest land has been regularized post facto for mining in the last five years. Forest clearance had not been sought for any of these cases, and the regularization was done as a matter of fait accompli. There was apprehension that if the work is allowed to be continued in this case too, then the same principles maybe used to allow for activities.

It was further contended by the counsel that the Collector through Notification issued in 2002 has already stated that 118 Hectares of Village Forest land is required for the refinery project and necessary steps have also started  

A special hearing of the matter has been listed for 29.3.2005

See: Flash News 15 on 18.1.2005 on forestcase@yahoogroups.com
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 



















Orders of the Godavarman Hearings in February 2005














� Regarding creation of compensatory afforestation fund and charging net present value of forest land diverted for non forest purposes (Also Refer Forest Case Update Issue 4, September 2004)


� The Court in its order dated 30-10-2002 directed that no state government or Union territory will permit the opening of any saw mill, veneer or plywood industry without the prior permission of the CEC.





� This refers to Removal of dead, dying diseased, drift wood and grasses etc from National Parks and Sanctuaries. The Supreme Court through order dated 14-2-2000 restrained all State Governments and UT’s from removing any dead, diseased, dying or wind fallen trees, drift wood and grasses etc from any National Park, Sanctuary or forests. Further, the Court directed that if any order to the contrary has been passed the operation of the same shall be stayed. Subsequently the word ‘forest’ was deleted and as such the order applies only to National Park and Sanctuaries.









