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5. Some orders of the Godavarman Hearing on 22nd July 2005

The final hearing on the application filed by the Biswajit Mohanty of Wildlife Society of Orrissa, Prafulla Samantara and R. Sreedhar of Academy of Mountain Environics was held on 7-7-2005. The Applicant filed additional affidavit in bringing to light certain additional facts. 
A.D N Rao, Counsel for the Ministry of Environment and Forest informed the Central Empowered Committee (CEC), that site inspection was conducted by the regional office of the MoEF and the report of the same was shown to the CEC which emphasizes on the fact that further studies need to be carried out to ascertain the impact on the area.  
A. D. N Rao informed that formal affidavit would be filed soon. 

See: Forest Case Update, Issue 10, March 2005; Forest Case Update, Issue 9, February 2005; Issue 13, June 2005 
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At this hearing both I.As referred to the CEC by the Supreme Court as well as applications filed before the CEC directly were heard. The list of matters to be heard had been sent out as Flash News 32.

· I.A. 1117-1118: Regarding re-location valid Saw Mill/Veneers license by Association of Timber Industries (Regd.) Jammu

The state government asked for an additional time for three weeks, and it was granted by the CEC.

· I.A. 33 & 34 in Writ Petition (C) No. 171/1996: Regarding Application for impleadment on behalf of the applicants by Zamindars of District Kathua District Rajouri and District Jammu, Through (Harbans Lal Lamberdar)

This matter could not be heard, as there was noone on behalf of the applicants present at the hearing.

· I.A. 1329-1330: Regarding appropriate directions for complete ban on mining activities with immediate effect in the entire region of “Tiger Reserve” Alwar, Rajasthan by Bandhua Mukti Morcha

In this matter the CEC pointed out that is was as per the request of the applicants that the matter was referred to the CEC. However, the applicants have once again sought additional time. This has happened once before. The applicants pointed out that the delay is because they want to file some specific documents, which they are trying to get.  They highlighted that 14 mines are currently under operation in an area, which comprises of 70.8 hectares of forest land. 

On the applicant’s request the CEC granted 7 days time to the applicants to file in their response. The CEC further added that if the documents filed by the applicant warrant a hearing then they will have a hearing, else will submit its report to the Supreme Court. 

The state government filed their affidavit at this hearing.

· I.A. 1214-1215: Restoration of damaged ecology in Valmiki Tiger Reserve, Bettiah, Champaran Bihar Filed by B.B. Singh, Advocate

The applicant sought more time to file the information required. The CEC said that no more information is required from the Railways.

· CCP No. 442 of 2004: Contempt petition regarding the illegal functioning of 14 saw mill/ plywood/veneer mill factories in Uttar Pradesh by Hasmat Ali

As directed in the last hearing on 28th June 2005, the state government submitted the record, which indicated that 8 of the 14 units were closed, and 6 were working. The CEC asked for details of which of these units were used only a slicer and which also had the facility of a peeler. The next question raised by the CEC was whether these units were closed after the 4.3.1997 Supreme Court order and then reopened or not. The response of the state government was that the status that has been provided before the CEC is the status the since the 4.3.1997 order.

Another question that the CEC asked the state government was how is a saw mill defined in Uttar Pradesh? The answer and discussion indicated that by virtue of the Uttar Pradesh Saw Mill Rules, not just saw mills but also plywood and veneer mills would be recognized as saw mills.

The CEC then asked the applicant whether he had filed a copy of the affidavit filed by a DFO in Supreme Court in May 1997, which was repeatedly referred to in the last hearing. The counsel of the applicant could not produce this. 

 The concerned DFO present at the hearing highlighted that he had not filed any such affidavit. After the 4.3.1997 order, the DFO used to file reports to his seniors, some of which used be further submitted in the Supreme Court. The list being referred to by the applicant is one such report, which was filed on 9th May 1997. The status of the units mentioned in that report is the same till date. The CEC clearly told the applicant that in the last hearing they had taken a stand that the affidavit was filed, which was the basis of the entire contempt petition. However the applicant has failed to produce a copy of the report. Further, since the applicant had made a serious allegation on the respondents, it had to be backed up with evidence, which the applicants had not done.

The CEC then questioned the state government that as the units, which were open, come under the definition of saw mills they should have been closed. Prima facie it appears that many saw/veneer or plywood mills in Uttar Pradesh have not been closed following the Supreme Court Orders. This is because the supreme court order has been misinterpreted in Uttar Pradesh as having being applicable to saw mills only and not to plywood and veneer mills. The CEC will file it s report to the Supreme Court clearly highlighting this misinterpretation. Infact even the 4.3.1997 Supreme Court order does not limit itself only to saw mills. Further the 4.3.1997 order has to be read with the Uttar Pradesh Saw Mill Rules.

The CEC also stated that its report to the Supreme Court it will state that issue of misinterpretation will need to be made applicable to the entire state and not just to the 6 units that have come to notice as part of the contempt petition.

The state was to file its reply in 2 weeks time, and the case was to be tentatively heard on 22nd July 2005. The applicants were also given more opportunity to file the evidence to establish contempt; otherwise the application will not hold any ground.

[See: Forest Case Update, Issue 13, June 2005]

· CCP No. 449 of 2004: Contempt petition regarding the Illegal grant of license to a saw mill by Umesh Garg 

The CEC started hearing this matter by saying that whether or not what the applicant is saying it has been established by the state government’s response that the licenses were granted by the state government after the 4.3.1997 order. This is illegal, as the state government did not have the authority to issue licenses. It is in total contempt of the 4.3.1997 order of the Supreme Court. Almost 1500 licenses have been granted by the state government and this warrants some serious action. In this regard the CEC will not be able to help the state at all.

According to the applicant, as highlighted in their application, a fake license also has been granted. Followed by that the license register was also destroyed. The CEC questioned that there was nothing in the application that shows that the license was fake, and the applicant was to submit proof before the present hearing. The applicant submitted it during the course of the hearing. This was the Hindi letter of which an English translation was submitted to the CEC along with the application. There was a long discussion on whether this is a valid letter or not.

The CEC took the view following the discussion that a detailed investigation in this matter is required, without which they cannot proceed further. The CEC also questioned the state government on what was the system followed in the state to issue licenses and if a register is missing, who is to be held responsible. The state was to provide the necessary details a required by the CEC. The next hearing was to be held on the 25th July 2005.

[See: Forest Case Update, Issue 13, June 2005]
· Application No. 604: Regarding preservation of Wildlife in the forest area: popularly known as Balukhanda- Konarka Wildlife Sanctuary, Orissa by Benudhara Pradhan, President of Sri Sri Baleswar Belabhumi Banasura Samiti
The CEC observed that prima facie there seem to be important issues at hand in this application.  However the CEC will undertake a site visit and then submit its report to the Supreme Court. The CEC directed the counsel for the MoEF to also accompany the CEC during this site visit.

· Application No. 609: Regarding directing the State Government to take fresh steps for revival / rehabilitation of sick industrial unit in Jammu and Kashmir by Shanker Timber Industries Pvt. Ltd
The application was deferred to be hearing on another date.

· Application No. 558: regarding relocation the proposed sites (saw mill) of the applicants by Virender Kumar, filed by Rani Chhabra, Advocate
There was a discussion on whether the site in question is within 10 kilometers of a forest area or beyond, as there was no clarity. Since there was no counsel representing the state government, the CEC first rejected the matter. However, a while later during the hearing, the counsel for the state government sought 3 weeks time to file their reply.

· Application No. 580: Regarding Issue of Saw Mill licenses in districts of Ballia and Mau Districts of Uttar Pradesh by Bhrigunath Prasad

The CEC highlighted that a number of such individual applications for the grant of saw mill licenses were heard during its last hearing on 28th June 2005 (See: Forest Case Update, Issue 13, June 2005). In this case since the saw mill did not have a valid license when the 4.31997 of the Supreme Court was issued, it is to be closed and also not to be considered for a grant of license by the CEC. The CEC said that at present the application challenges the closure of the saw mill following the 4.3.1997 order, and is therefore, it is likely to be rejected keeping in mind this as well as the 30.10.2002 order. If the applicant wishes he can resubmit the application applying for a grant of license before the CEC under the 30.10.2002 order, otherwise the CEC will not have any option but to reject the application.

The applicant requested that the application be kept pending as he would like to file some additional information, supporting his argument.

[See Forest Case Update Issue 13, June 2005 for more details of 4.3.1997 and 30.10.2002 orders of the Supreme Court] 

· Application No. 631: Regarding issuance of license for saw mill, Uttar Pradesh by Virender Prasad Chaurasia filed by R.C.Gubrele, Advocate 
This application was similar to application no. 580 and was also kept pending. The CEC asked the applicant if they would like to amend their prayer asking for a grant of license from the CEC like in the case of 580 above. 
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Supreme Court Hearing of Centre for Environment Law v/s Union of India 

(26th July 2005)
The CEL Matter came up for hearing. Certain issues concerning the conversion of Forest Villages to Revenue villages in the State of Madhya Pradesh were taken up. In most of the cases the opinion of the Central Empowered Committee has been sought. 

(More details will be provided when formal orders are received) 
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At this hearing of the CEC, matters related to Karnataka, Maharashtra, Tamil Nadu and Uttar Pradesh were heard. In many cases there wasn’t any detailed discussion, and some of the matters were even adjourned. Below is an update on the applications that were heard:

· Application No. 410: Regarding use of forest land for rubber cultivation in Dodagu, District Karnataka by Air Marshal (Retd.) K.C.Cariappa PVSM VM (Karnataka)

The state government had asked for more time due to the assembly session in Karnataka, and the matter was postponed.

See: Forest Case Update, Issue 7, December 2004; Issue 9, February 2005; and Issue 10, March 2005

· Application No. 218: Regarding was application against the illegal felling of trees within the proposed Bhimgad Sanctuary by Durgesh Kasbekar filed by Ritwick Dutta, Advocate (Karnataka)

The counsel for the applicant submitted some additional information on the ongoing deforestation taking place. He also referred to a report of a second expert committee, in which deemed forest in the state has been identified. According to this report, private malki lands are outside the purview of the definition of forests. The counsel mentioned that he was unaware of this second expert committee report, and in his application has referred to the first report (Verma Committee Report), according to which malki lands are identified as forest land.

The CEC mentioned that issue of deemed forest identification is being separately examined in the Supreme Court. Further, from the information supplied by the counsel of the applicant prima facie it appears that there is quarrying taking place in the area. They also asked the counsel of the applicant how he would like to proceed in the case.

The CEC postponed the hearing till the response of the Principal Chief Conservator of Forests comes in. The next hearing will be held in Bangalore.

See: Forest Case Update, Issue 7, December 2004; Issue 8, January 2005

· Application No.394: Regarding encroachment and exploitation of the reserved forest land by G. Raghu (Karnataka)

The applicant had sought adjournment of the matter.  The counsel for one of respondents came forward to state that they are an environmentally conscious company and are facing great difficulty because of this case. The existence of the case is repeatedly brought up as a black mark against the company.

The hearing is fixed for 2nd August 2005.

· Application No.396: Against allotment of forest land to the Department of Planning Institutional Finance Science & Technology by Wildlife Rescue & Rehabilitation Centre, Wildlife Trust of India 
The matter pertains to allotment of forestland for the purpose of construction of a Science City, without seeking approval under the Forest (Conservation) Act, 1980. The counsel for the applicant highlighted that the Central Reserve Police Force (CRPF) had earlier been asked to vacate the land, and then it was subsequently allotted to the above department. The counsel further brought to light that the same land has been mentioned in the management plan of Bannerghatta National Park, proposing to include it within the national park boundary.

The CEC directed the state government to file an affidavit in this matter. It also directed the MoEF to verify whether the land in question is forestland or not and whether the Forest (Conservation) Act, 1980 will be applicable.

· Application No. 671: regarding direction to the State of Karnataka to protect the Bhadra Tiger Reserve and the Ecologically sensitive area around the Tiger Reserve by Wildlife First (Karnataka)

The main contention of the application was that there are several projects proposed to be coming up within the Tiger Reserve areas including wind energy and mining, and that these should not be allowed. It refers to a set of 2004 guidelines according to which areas like National Parks, Ecologically Sensitive Areas should not be considered for developing wind energy projects.

The counsel for one of the respondents in the case NEG Micon highlighted that the area where they are developing the wind energy project is neither within a reserve forest nor a National Park. The project has also received a No Objection Certificate.

The CEC asked the counsel of NEG Micon to make an impleadment application stating the above. It also directed the MoEF to provide the information on these projects. Based on this the CEC will decide whether a site visit is required.

· Application No. 393: Complaint against proposed Human River Project by Director , Bombay Natural History Society (Maharashtra)

The counsel for the applicant highlighted that they had filed a rejoinder following the submission of the report by the Wildlife Institute of India. He highlighted that the MoEF too has filed a detailed affidavit in this matter. The counsels for the state government as well as MoEF said that they have not received a copy of the rejoinder. However, the applicant had signed delivery receipts for the same. 

The CEC took the view that the matter cannot be heard if the respondents had not had received a copy of the rejoinder.  The hearing was postponed to the 2nd August, 2005.

See: Forest Case Update, Issue 11, April 2005

· Application No. 657: Regarding the Protection of Mangroves by Bombay Environmental Action Group (Andhra Pradesh, Orissa, Tamil Nadu, Gujarat, West Bengal)

The main contention of the application as highlighted by the counsel for the applicant was that mangroves need to be treated as reserve forests under the Indian Forest Act and be granted protection. The further clarified, although when the application was filed it had all coastal states as respondents, the applicants would like to restrict the matter to the states of Andhra Pradesh, Orissa, Tamil Nadu, Gujarat, and West Bengal.  This is because in Karnataka, mangroves have already been included in the dictionary meaning of forests following the 12.12.1996 order.

The CEC highlighted that keeping in view the importance of the matter generally and also in the post Tsunami scenario, it would be appropriate to organize a meeting on this issue along with relevant officials. The CEC will send a notice to the states seeking their response and also intimating them about the meeting.

· Application No. 636: Regarding direction to the MoEF to issue permission to the petitioner to fell 435 trees in the 2.87 h by The Madras Aluminum Company Limited (Tamil Nadu)
The CEC highlighted that the state government has sought postponement of the hearing.  It further asked the applicant what the application is actually seeking. If it is the felling of natural trees, then permission needs to be sought under the Forest (Conservation) Act, 1980. If it is the relaxation of the 12.12.96 order of the Supreme Court, then the CEC is not the relevant forum, but the applicant will need to approach the Supreme Court directly. 


Further, if the CEC is to give directions for felling of the trees, then the state government has to first confirm whether the applicant has a valid lease or not. The next step would be the applicant having to seek clearance under the Forest (Conservation) Act, 1980 and other clearances. If the clearance has been granted, then the applicant has also not attached the forest clearance or environment clearance letter. The applicant highlighted that the environmental clearance is not applicable to the project as the lease is dated in the 1970.

All of the above will establish whether the CEC has the jurisdiction to hear this matter or not. If the relevant documents are received, then the hearing on this matter will take place on 2ne August 2005.

· Application No.637: Regarding permission to lay Optical Fiber Cable along PWD road on ‘Ukhimath Mandal ‘ motor rout in chamoli, (Kedarnath Vanya Jeev Vihar Forest Region) by DGM, Telecom Projects (Uttaranchal)
· Application No.654: Regarding permission to lay Optical Fiber Cable along PWD road of Kota to Rawat Bhata, by Divisional Engineer, Telecom Project, Kota (Rajasthan)
The CEC highlighted that it has been receiving applications like the above from various parts of the country. So it would be better if the concerned department combines and seeks clearance for all the sites. This is to make the process smoother for the Department as CEC is aware that the process of laying the cables does not lead to a cutting of a single tree, and it is a very thin cable that is put along the road. If a combined picture for the entire country is not possible, then region wise consolidated applications can be brought forward.

The CEC also directed the MoEF to respond on the matter. The matter is to be heard on the 2nd August, 2005.

· Application No.656: Regarding the establishment of New Saw Mill in Sy No. 107, Doddabaagilu Village, T. Narashipura Taluka by Under Secretary to Government & Ecology Department, Karnataka (Karnataka)
No one was present, so the matter was not heard.

· Application No.271: Regarding  clarification and appropriate direction by Sri Sartaz Ahmad and Ors (Uttar Pradesh)
This matter referred to the grant of saw mill license.  The CEC enquired whether there was a valid license at the time of the 4.3.0997 order was issued by the Supreme Court. The counsel for the applicant said that there was no license as it was not required as the 10 hp saw mill was running with the purpose of domestic carpentry, which is exempt from license as per the Rule 10 of the Uttar Pradesh Saw Mill Rules. The CEC highlighted that a 10 hp saw mill is too big an operation for being just domestic carpentry.

The matter was dismissed. The CEC said that if the applicant wishes, he may apply to the CEC for grant of license pursuant to the 30.10.2002 order of the Supreme Court.

· Application No.635: Regarding Clarification and appropriate Direction by M/s Ashok Flush Doors, Pune (Maharashtra)
Matter was adjourned as no one was present.

· Application No. 672: Regarding grant for permission for Saw Mill License by M/s Thatikonda Mallesh, R/o Bellampally, Adilabad District (Andhra Pradesh)
The CEC asked the state government representatives if they are supporting the application, the answer to which was in the negative. The reason for that is that the saw mill is situated 5 kilometers from the forest area and the concerned Divisional Forest Officer had rejected the application. Since noone was present on behalf of the applicant, the CEC will have one more hearing in this matter. The CEC directed the state government to give its arguments in writing.

· Application No. 673: Regarding grant for permission for Saw Mill License by V. Vasudeva Reddy S/o Shri V. Ranga Reddy, Vidapanakal  (Andhra Pradesh)
In this matter, the state government is supporting the grant of the license. The CEC directed that an affidavit be filed by a senior official at the level of the Principal Chief Conservator of Forests. This needs to be done in four weeks.

· Application No. 371: Regarding renewal of sawmill license by Mahender Kalita (Assam)
The CEC took the view that the matter would need to be referred back to the High Powered Committee for detailed examination from where the application had been directed to the CEC.

· I.A.Nos.1232 & 1352 IN I.A. NOS. 963-964 IN WP (c) NO.202/1995: Application of High Power Committee in I.A.Nos. 963-964

We have perused the reports which have been registered as I.A.Nos. 1232 and 1352.  Till further order, the timber covered by these two applications shall not be released to any party irrespective of any orders that may have been passed by any court of country.

In I.A. Nos. 963-964, Mr. M. Indrasen Singh, applicant is represented by counsel Mr. Shreepal Singh. Learned counsel, however, states that he has no instructions to appear for Mr. M.. Indrasen Singh in these applications (I.A. Nos.1232 and 1352) and he has not been able to contact Mr. M. Indrasen Singh.

While directing  issue   of  notice  to Mr. M. Indrasen Singh   and having  regards   to gravity  as  disclosed  in  these  applications , we also  direct  Mr. M. Indrasen Singh    to show   cause  why  contempt  action  be  not initiated against  him . The notice shall issue returnable for 12th August, 2005. We direct personal presence of Mr. M. Indrasen Singh    in the Court.  Till further orders, the hearing of W.P .( C ) NO.178  (K ) / 2005 by  the  High Court   is stayed . The Registrar General will communicate this order to the Registrar General   of the High Court of Guwahati, who, in turn, will communicate it to other Benches of the High Court.

· I.A.NO.1271 IN I.A.NOS. 760-761 IN W.P . ( C)  . 202/1995: Recommendations of CEC in  I.A.Nos. 760-761  

The recommendations of CEC are accepted. The Karnataka Power Transmission Corporation Limited, in terms of para   9 of  the recommendation, would  deposit the amount  of Rs 1 crore  within  a period of four weeks . Mr. Altaf  Ahmed  , learned  Senior counsel ,  on  behalf  of the Corporation , states  that the  conditions stipulated  in the  report are  acceptable   to the   Corporation . We further direct  that the  Corporation  would  make  payment  of  net present  value  as may be  directed .

· I.A.NO.1298 IN W.P . ( C)  . 202/1995 : For  directions

The application is dismissed. The applicant   is, however, permitted to move the appropriate   petition before HPC which be decided in accordance with law.

· I.A.NO. 1309 IN I.A. NO. 973 IN W. P ( C ) NO. 202/1995: For clarification of  Court’s  Order  dated  30.01.2004 passed  in  I.N..NO.973 

The Ministry of Environment  & Forest is directed to file a detailed affidavit   which to lead to its view  that the  proposed   alignment  of  East –West  corridor  passing  through  West   Bengal  is to be changed. Let the affidavit   be filed   within four weeks.

· I.A.NO. 1011 IN W.P (C )  NO 202/1995 : For  intervention and  directions

The  Ministry  of Environment  &  Forest    has  filed  affidavit  in principle  agreeing  to the   proposal of  the  Railway Ministry  ,   subject   to the   conditions enumerated  in the affidavit . The affidavit also recommends that   the committee consisting of Mr. S.K. Chawla   and Mr.  A.H. Patel  , Member  of the Supreme Court  Expert Committee  for Solid  Waste   Management  may be  appointed   to draw   a detailed  plan  for implementation  by the  Railway Authorities  to ensure  that  no garbage  is  thrown  into  the Chambal Sanctuary  from  any of the   trains passing  through  the Sanctuary. The  Centrral  Empowered  Committee   (CEC )   also  look  into it and   file  its  suggestions/ comments  within a periods  of three  weeks  . In the  meanwhile  , the  Committee  , as  recommended  in the  affidavit  of The  Ministry  of Environment  &  Forest  , is appointed   to  examine  the issue  of throwing  of  garbage.  Further, the Railway Administration would deposit 5% of the project cost in term of para   6 of the affidavit.

List the application after four weeks.

· I.A.NO.989 & 1221 AND 1311 IN I.A.NOS.. 857-858 WITH I.A. NOS.997-998,  I.A.NOS.1128 & 1187  , 1282-1284 ,  1295  , 1296,  1305, 1320-1321 AND  1335 IN W.P. ( C) NO 202/1995: Recommendations and reports  of CEC   in I.A. NOS.857-858 and   impleadment  and  exemption  from  filing  O.T. ,  interventions and  directions

In respect of the CEC   Report dated 11th  May  , 2005  learned counsel  appearing  for  the  Ministry  of Coal seeks for some  time  to file its  response . Let that be done within four weeks.

· I.A.NO.989 & 1221 AND 1311 IN I.A.NOS.. 857-858 WITH I.A. NOS.997-998,  I.A.NOS.1128 & 1187  , 1282-1284 ,  1295  , 1296,  1305, 1320-1321 AND  1335 IN W.P. ( C) NO.202/1995

On behalf of M/s. Aryan Coal Beneficiation Ltd. and M/s STCIL, a request is made for grant of time to file their response to the notice issued in  terms of the order dated 13.05.2005. let the response be filed within four weeks. List all these matters after four weeks.
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating address: E-180, Greater Kailash 2, New Delhi-110048

Court address: 69, Lawyers Chambers, Supreme Court of India.

All issues of the Forest Case Update are uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     
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