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Forest Cases in May 2005
The Supreme Court had a three-day marathon session on the Net Present Value scheme and the Compensatory Afforestation Management and Planning Agency from May 3-5 2005 (See Forest Case Update, Issue 11, April 2005). The order on the same is awaited. 

Before the courts went on their annual vacations for the summer, the Supreme Court heard some of the important ‘urgent’ matters. The details of the hearing on May 12, 2005 are part of this newsletter. 

During these hearings, some of the significant orders were issued with respect to the application concerning the operation of illegal saw mills in Maharashtra. Taking a very serious view of the matter the Supreme Court had earlier issued contempt notices against the Additional Chief Secretary (Forest and Environment) and the Forest Minister of Maharashtra. In the last hearing, Court ordered for the removal of the Additional Chief Secretary and debarred him from holding charge of the Forest Department (Click here for Order). 

The Chattisgarh matter (Maruti clean coal) on illegal allotment of forestland in Korba became more complicated with the Supreme Court directing the Applicant in the PIL (Deepak Aggarwal) to disclose his interest in the matter besides the source of funding the ongoing litigation.  

Despite the ongoing case before the Central Empowered Committee (CEC) regarding the Vedanta Alumina refinery in Orissa, the Company chose to approach the Supreme Court directly for seeking clearance of the project. This was opposed by Harish Salve, the Amicus Curiae. The Supreme Court directed the CEC to file a report on the matter within a period of eight weeks. 

There were other interesting developments: Notices were issued to the Filmmakers of Kaal as well as the Chief Wildlife Warden on the shooting of the commercial film in Corbett Tiger reserve. The Contention of the Amicus curiae was that the Wildlife (Protection) Act, 1972 permits only photography and commercial film shooting is a ‘non forest activity’ and hence prior approval of the Central government was required (Click here for Order and for some details on the issue see http://www.telegraphindia.com/1050430/asp/nation/story_4680529.asp; http://www.uttaranchal.ws/wildlife_act.htm; http://www.deccanherald.com/deccanherald/apr302005/national160122005429.asp )
The Current tiger crisis also dealt by the Supreme Court. The recent seizures of leopard skins and the organized nature of the trade led the court to immediately institute a CBI probe so that not just the ‘carriers’ but the masterminds in the trade are apprehended.

Note: This month there were no hearings in the Centre for Environmental Law (CEL), WWF vs Union of India and ors (WP No 337 of 1995) or the hearings of the Central Empowered Committee. Since the courts will be on vacation till mid-July, there will be limited reporting on the hearings in the next newsletter as well. However, we will try and put together relevant analysis of ongoing cases and orders of the forest cases in the Supreme Court.
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Godavarman Hearing, 12th May 2005

The last hearing in the T.N. Godavarman Thirumulpad v/s Union of India, before the courts went on vacation was held on 12th May 2005. In Flash News 29, we had sent out the list of matters that would be heard on that day.

Before the court went on to the matters listed for the day, the Amicus Curiae introduced IA 1230 from Tamil Nadu related to the diversion of the forest land in the Pykara Ultimate Hydro Electric Project with specific reference to the felling of 218 trees for the Madurai-Trivandrum Transmission Line. In an earlier hearing on 28th January 2005, the Supreme Court had directed the Regional Chief Conservator of Forests to oversee whether the diversion of forest land is required on a case by case basis. (See Forest Case Update, Issue 8, January 2005 and Forest Case Update, Issue 9, February 2005). In the case of the Madurai-Trivandrum transmission line, the Amicus Curiae, Harish Salve suggested that the clearance be granted subject to the Net Present Value (NPV) being paid and subject to the conditions laid out in the 28th January 2005 order. He indicated that the Central Empowered Committee has also recommended that the permission be granted.  

The next set of I.As that were heard were I.A 1301-1302 and I.A 1303 and 1304 in I.A 566, which is with reference to Compensatory Afforestation and Net Present Value (NPV) of forest land. As reported in Issue 11 of Forest Case Update, this matter was heard over a period of three days extensively from May 3-5, 2005. The Amicus Curiae pointed out that the orders in the NPV related matters will have a bearing on these cases as well, so they should be kept on hold for now. However, it was argued that the I.As are with reference to public sector mines whose working permits are expiring on the 15th of May 2005 and that the Supreme Court should pass an order to maintain status quo, and that temporary working permits be granted. These mines are part of two Public Sector Undertakings (PSUs), North Eastern Coal Fields and Northern Coal Fields. The Supreme Court directed that temporary working permits be granted to only those mines whose permits are expiring. The court clarified that this order should not be understood to give a license to those where there is presently no temporary working permit or working permit. (Click here for order).
With reference to IA 1316 the counsel of another coalfield also wanted a similar order to be passed which the court refused, as it was not listed in the matters to be heard.

The next set of matters which were heard was I.A 1323, a letter petition by Ashok Kumar demanding a CBI inquiry on the organized poaching of tigers and I.A 1308 regarding the constitution of the National Wildlife Authority under the Environment Protection Act, 1986. (See Forest Case Update Issue 11, April 2005). The counsel for MoEF indicated that they would be filing their reply in these matters on the day of the hearing. The Amicus Curiae highlighted that there has been a huge seizure in Delhi just two days before the hearing. Such operations related to poaching and animal trade are across the border operations. Therefore, the Central Bureau of Investigation (CBI) would be the right authority to delve deeper in the matter. He asked the court to direct the CBI to carry out an investigation and submit a report before the Supreme Court in July when the courts reopen after vacation. The Supreme Court in its order, while adjourning the hearing directed that the CBI investigates into the matter of the seizure in Delhi thoroughly so as to find out the person behind the entire operation and not only about those who are carriers, and thereby file a report. The matter is to be heard in July 2005. (Click here for order).
The final matter in the day's hearing were I.As. 989 & 1221 and 1311 in I.As.857-858. This was with reference to the allotment of forest land in Korba, Chattisgarh, without approval under the Forest (Conservation) Act, 1980 to Maruti Coal Washery (See Forest Case Update, Issue 10, March 2005). On the hearing of 1st April 2005, the Supreme Court had received satellite imagery and a report from Bilaspur Environment Society, which presented remote sensing data in the form of maps from National Remote Sensing Authority (NRSA). These presented the change of landuse in the area since January 2002. The court had taken a view that if the data in the satellite imagery is correct then the earlier report of the Central Empowered Committee (CEC) indicating that there is no forest land involved, will be prima facie incorrect. It had also further directed the CEC to look at the facts and submit a report.

At this hearing the Amicus Curiae presented technical details on how satellite imagery is recorded, and that there are two methods to do so. Further the data is recorded with two coordinates in seconds and degrees. If there were one second difference in recording, it would change the data recorded.

He further highlighted that the CEC had changed its report indicating that there is forest land involved to it being otherwise, based on the records of the Forest Survey of India (FSI). Further to this the NRSA records were presented in the court. 

The Amicus said that the FSI records are definitely more accurate. Further, the is information that the Chhatisgarh state government had asked for a CBI investigation and also that there are a number of cases against Maruti. 

The Amicus stated that the case couldn’t be heard fully, as there are a lot of submissions that the three-judge bench in the Godavarman case would need to examine.

The counsel representing the M/s Aryan Coal highlighted that there is a question in the first report of the CEC, which is important to address. This relates to how the permission has been granted to Maruti. There is reference to a Raghavan Report and it is important to find out where it is. The counsel representing Maruti, Arun Jaitley pointed out that there is an affidavit of the state government that there was no Raghavan Report.

Based on these arguments the Supreme Court ordered that, the third report of the CEC a letter dated 14th April 2005 shall be sent to M/s Aryan Coal and it also issued a show cause to the company. It also directed the state government to furnish the particulars of any other party, which may be operating in the areas of interest. Any such party will also be sent the third report of the CEC, along with a similar show cause as that issued to M/s Aryan. The cause would need to be shown by 15th July 2005. The court also directed Deepak Aggarwal to file a detailed report as affidavit disclosing his interest in the case and his sources of funding along with Income Tax returns for the last five years (Click here for order).
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A letter sent by Ashok Kumar to the Supreme Court has been treated as an Application in the Godavarman case. The letter Petition seeks relief with regard to present Tiger crisis. The petition states that the crisis has been caused inter-alia by serious deficiencies, which the government has failed to correct and by failure on the part of many government officials and authorities. According to the petition the primary cause for the decline in tiger population in quite a few reserves is the organized poaching, masterminded by established wildlife traders in collaboration with local networks. The Tiger/leopard skins are clandestinely sent out of India, mainly to the Tibetan Autonomous Region of China and further far east. Despite a plethora of information about the existence of organized gangs in the poaching of wildlife there has been no organized nation wide effort to deal with the same. The petition states that in a period of 10 years from 1994 a total of 700 tigers and 2400 Leopard skins were seized. Since Seizures reflect the proverbial “tip of the Ice berg’ actual volume o f poaching is alarming and prove that the survival of the Tiger is endangered. The Petition prays that a enquiry be conducted on the status of tiger in Panna, Bandavgarh, Ranthambhore (including Kaila Devi and Sawai Madhopur sanctuaries), Dudhwa, Palamau, Kanha and Nagarjuna Sagar Srisalam. The petition also sprays that all pending cases ton wildlife crime in Delhi including the case relating to the major seizure of tiger/leopard skins and tiger which took place in 1993 (titled Lakhwinder VS Pema Thinley – Case No 122/1 of 1993) should be tried expeditiously and the trial completed within a period of one year. Further, the State Government of Delhi should appoint a special public prosecutor to expedite the trial of the cases. 
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Some Orders in the Godavarman Case: April-May 2005

Orders Dated 29.04.2005

· I.A No …/2005 in W.P 202/1995, related to the feature film Kaal

On the application of the Learned Amicus Curiae, State of Uttaranchal and the Chief Wildlife Warded, Uttaranchal are impleaded as Respondent No 3 and 4

Issue Notice

On behalf of the newly added respondents, Ms Rachna Srivastava, Learned Advocate accepts notice and on behalf of the Union of India, Mr. A.D.N Rao learned Advocate, accepts notice. They shall file response within six weeks.

Notice shall also issue to Respondent No. 2

· Contempt Petition Related to Illegal Saw Mills in Maharashtra

We have seen the office records dated 14th February, 2005, 21st February 205 and 7th April, 2005 passed by the Government of Maharashtra as also the letter dated 2nd march, 2004 addressed by the Member Secretary, Central Empowered Committee to the Chief Secretary to the Government of Maharashtra and the letter dated 28th/30th March, 2005 sent by the Ministry of Environment and Forests (F.C Division), Government of India, to the Chief Secretary.

Orders Dated 12.052005

· I.A No 1317 in W.P (c) No. 202 of 1995

The Applicant undertakes to pay Net Present Value as and when determined and demanded and on that condition it is permitted to fell 218 number of trees of spontaneous growth subject to the conditions stipulated in the order dated 28th January 2005 in I.A No 1230.

I. A disposed off.

· I.A Nos 989, 1221 and 1311 in 857-858, 997 &998, 1002,1128, 1187, 1282, 1283, 1295 and 1305 in W.P (c) No 202/1995


I.A No 1311 in W.P (C) No 202/1995

After hearing learned counsel for some time, we are of the view that the third report of the CEC sent to this court under cover of letter dated 14th April, 2005 along with all the annexures shall be sent to M/s Aryan Coal Beneficiation Ltd, 18 Vasant Enclave, Rao Tula Ram Marg, New Delhi –110056 to show cause why the direction be not issued to stop operation n the area in question. The State government is directed to furnish the particulars of the other party, which may be operating in the area of interest in Table IV. On such particulars being provided, copy of the report shall be sent to the other parties as well along with the similar show cause notice. The cause shall be shown by 15th July 2005. The copies of the affidavit shall be supplied to all concerned.

Meanwhile we direct Shri Deepak Aggwaral to file a detailed affidavit disclosing his interest and source of funding this litigation, along with income tax returns for the last five years.

List the matter after 15th July 2005

· I.A No 1301-1302 with I.A No 1303-1305 in W.P (c) No 202/1995

Some of the temporary working permits of the applicants are expiring before the court reopens after the summer vacation. In this view, we grant status quo till these applications are taken for hearing on the undertaking having been given by them to make payment of the net present value as and when determined and demanded.

It is clarified that this order should not be understood to mean to give license to operate to those who do not have temporary working permit or approval. 

· I.A 1308 with I.A 1323 in W.P 202/1995

Mr. Ashok Kumar, Applicant in I.A No 1323 has filed a note, which is taken on record. The Said note brings to the notice of this Court seizures of 45 leopards and 14 Otter Skins on 6th April, 2005 in Delhi near Tibetan Colony of Majnu-ka-Tila. The seizure was done by Delhi Police. While adjourning the hearing of these applications, we direct the CBI to thoroughly investigate the matter not only about those persons who may be apparently doing the illegal trade as carriers or agents but also about those persons who may be responsible behind such illegal trade/transactions so as to reach to the depth of the matter. The report shall be filed in a sealed cover.

List the matter after the re-opening of the court.

· I.A No 1324 in W.P 202/1995

Let CEC examine the report within 8 weeks. The report shall also be sent to the MoEF so that it can respond when the application is taken up.

· Central Empowered Committee (CEC) Report dated 11th May, 2005

CEC has filed in court a report dated 11th May, 2005 along with documents entitled Enquiry Report – Documents regarding Good quality coal in the gaurd of M/S Hindalco. Let this be registered as a separate application. At the first instance, notice shall issue to the Ministry of Coal and State of Chattisgarh. The Application will be taken up on the same day when I.A No. 1311 is listed. 


Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 
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