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 The Centre for Environmental Law (CEL), WWF vs Union of India and ors 
(WP No 337 of 1995)

Perhaps the most significant case after the Godavarman in respect to forests is the case titled CEL, WWF India Vs Union of India (W.P 337 of 1995) although in its scope it is rather limited than the Godavarman. This is primarily because it concerns largely the implementation of the Wildlife (Protection) Act, 1972 and also that the number of Intervention Applications filed are limited. Yet the decisions in this case have had tremendous impact on the forest management across the country. 

Just in the way the Godavarman case did not limit itself to the Forest (Conservation) Act, 1980 but included within its scope other Acts, similarly the CEL case had impact on other Acts and the most significant being the Forest (Conservation) Act, 1980

The most significant orders in the CEL case were the orders dated 22-8-1997 and the order dated 13-11-2000. 

The following are excerpts from the order dated 22-8-1997, which have been of immense consequence:
On Settlement 

“4. Even though notification in respect of sanctuaries/national parks have been issued under Section 18/35 in all the States/ Union Territories, further proceedings are required under the Act i.e. issue of proclamation under Section 21 and other steps as contemplated has not been taken. The concerned State Governments/ Union territories are directed to issue proclamation under Section 21 in respect of the sanctuaries/ national parks within two months and complete the process of determination of rights and acquisition of land or rights as contemplated by the Act within a period of one year…”

On Poaching
“6. In order to effectively control the growing increase of poaching in the Sanctuaries/National Parks the Central Government as well as the Government of the States/ UT’s are directed to ensure that the forest guards in the Sanctuaries/ National Parks are provided modern arms, communication facilities viz. wireless sets and other necessary equipments in that regards. Necessary steps in this regards shall be taken within six months.”

On Denotification 

“As regards denotification of any area which is included in a Sanctuary/national park, it is directed that before placing the proposal before the Legislative Assembly the concerned State Government shall refer the proposal to the Indian Board for Wildlife
 for its opinion and the proposal shall be placed for consideration before the legislative Assembly along with the opinion of the Indian Board for Wildlife.”

[However this direction of the Supreme Court will no longer be applicable in view of the fact that by virtue of the 2002 amendment of the Wildlife (Protection) Act, 1972, the power to denotify has been taken away from the Legislative Assembly and conferred on the National Board for Wildlife.]

Order Dated 13-11-2000

The order stated as follows:

“this Court while directing to list the above application after five weeks DOTH ORDER THAT pending further orders no dereservation of forest/Sanctuaries/National Parks shall be effected” 

By this single order, the Supreme Court divested the Central government (in respect to forests) and the State Legislature (in respect to National Parks and Sanctuaries) of all powers of dereservation/ denotification. Thus while the Godavarman case prohibited non forest use of forest land without Central Government approval, the CEL prohibited dereservation without Supreme Court approval. 

[Note: The CEL case has several other orders and IAs to report on, which we will try and do in the subsequent issues of the Forest Case Update]

See:

http://www.indianjungles.com/040304d.htm
http://www.wwfindia.org/programs/envlaw/liti.jsp?prm=29 - Parks Protection Case1
http://www.wildlifetrustofindia.org/html/prog/wp_cases.htm
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Godavarman Update: Highlights of the Hearing on 15-10-2004
The Godavarman Case came up for hearing on the Friday, 15th October 2004. 

As you would have noticed in the list of IAs that were to come up for hearing (Refer Flash News 5 on forestcase@yahoogroups.com), bulk of the matters were related to modification of the order dated 29/30.10.2002 (IA 834 in IA 838) and also impleadment on behalf of mining companies. Related to this were IAs filed by several individual mine owners. For IA 828 to be discussed further in court, it required that the second monitoring report of the Central Empowered Committee with regard to the illegal mining in the Aravalli Hills be received. Since that had not been received, the matter has been adjourned till such time that the monitoring report would be submitted.

One matter, which was discussed in detail, was related to the recommendations of the Central Empowered Committee on the transfer of funds and related issues (IA 827). The Amicus Curiae, Harish Salve, requested the court in a formal IA to permit the transfer of Rs.1 crore from out of the Rs. 50 crore (the annual interest of which is about Rs. 6.5 crores) submitted by the Power Grid Corporation of India as against compensation for laying the power lines, which cut across Rajaji National Park, Uttaranchal. This money would be transferred for Project Elephant and be used for conservation efforts related to Project Elephant in Rajaji National Park. The Supreme Court accepted the application of the Amicus Curiae and permitted release of the money.  The use will be monitored by a committee comprising of the Director, Project Elephant, Ministry of Environment and Forests; Principal Chief Conservator of Forests (Uttaranchal); and Chief Wildlife Warden (Uttaranchal).

In respect of Saw Mills, the Amicus Curiae requested the Court to direct the CEC to reconsider its recommendation in view of the impact on small units. The Amicus Curiae did not agree with the report of the CEC. The Supreme Court directed the CEC to reexamine the issue and file a fresh report. 

Another matter related to the same IA was with regards to the accounts of the expenditure of the Central Empowered Committee. It was decided after a lot of discussion that there would be a need to be audited a matter of procedure. The Supreme Court directed the office of the Comptroller and Auditor General (CAG) to appoint an auditor for this purpose.

What was also discussed was the issue with regards to the survey and demarcation of the boundaries of the Matheran Ecologically Sensitive Area
 declared under the Environment (Protection) Act, 1986. The counsel representing the Maharashtra State government said that the delay was caused because of monsoons and elections in the state. He further asked for time till March 2005 to carry out the task. The court granted permission till December 2004. 

The Supreme Court was also informed that Shri Bhure Lal has been appointed as a member of the UPSC (Refer Forest Case Update, Issue 3, August 2004).
Several other matters were dismissed and adjourned till further notice.
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Local Borns’ Association and Ors vs

Chief Secretary, Andaman and Nicobar Islands and Ors 

(SLP No 18030 of 2003)

With the intention to save the wanton destruction of the pristine environment of the Andaman Nicobar Island by indiscriminate felling of the trees, IA No. 502 was filed in the year 1999 in the W.P. No. 202 of 1995 before the Supreme Court. In this abovementioned IA Supreme Court appointed Shekhar Singh of IIPA, New Delhi to file a report on the forest and allied matters of the Andaman and Nicobar Island. Shekhar Singh made recommendations on the pre 1978 and post 1978 encroachers of the forestland. Acting upon the report of Shekhar Singh, Supreme Court ordered on 7.05.2002:

“ All post 1978 forest encroachments shall be completely removed within three months.”  

Even after the expiry of the period of three months deadline imposed by the Supreme Court, no removal of the post 1978 encroachment had taken place. 

The Additional Secretary, Andaman and Nicobar Administration wrote a letter to the Ministry of Environment and Forests (MoEF) regarding the rehabilitation of the post 1978 encroachers in deemed forest land. However in reply the MoEF informed that Deemed Forest area can be used for the rehabilitation of the encroachers only after seeking the permission from the Supreme Court.  In violation of the order of the Supreme Court, the Andaman and Nicobar Islands Administration published a press note dated 17.08.2003 and 18.08.2003 by which land to the extend of 500 sq mts. (latter proposed to be increased to 1 acre) was sought to be allotted to 4075 post 1978 forest encroachers besides other facilities such as a sum of Rs. 75,000, one Government job where it is family of less than 5 and two government jobs where it is family of more than five members, 12 Kilograms of rice free of cost per head and free forest produce like bamboo, cane etc.

The Local Borns’ Association of the Andaman Nicobar Island alongwith other petitioners challenged the validity of the press note before the Calcutta High Court in Writ Petition No. 138 of 2003. The High Court of Calcutta by its judgment dated 1.9.2003 disposed of the petition with the order that the question of post 1978 encroachers was to be considered by the Supreme Court.

As the High Court declined to entertain the writ petition, the petitioners moved before Supreme Court and filed the Special Leave Petition (SLP) to stay the operation of the press note of the Andaman and Nicobar Island Administration.

The questions raised by the petitioners before the Supreme Court is:

a) That the Supreme Court orders is silent about allotment of land or rehabilitation package to the post 1978 encroachers.

b) The failure of the Administration to evict the post 1978 encroachers within three months is violation of the orders of the Supreme Court.

c) The list of post 1978 encroachers made by the Administration is arbitrary. Under the rule 178 of the Andaman and Nicobar Islands Land Revenue and Land Reforms Rules, 1968, only certain categories of the persons can be allotted land whereas the post 1978 encroachers do not satisfy the criteria provided in the rule.

d) While announcing the rehabilitation package, the Administration has not sought permission of the central government.

e) The administration is seeking to use deemed forest land without prior permission of the Ministry of Environment and Forest and contrary to the report of the CEC.

f) The illegal move will encourage more illegal immigrants to occupy forest land and the carrying capacity of the Island will also be far exceeded. 

The SLP was allowed by the Supreme Court and the matter referred to the Central Empowered Committee (CEC) for its opinion. In the meanwhile the Supreme Court has stayed the implementation of the rehabilitation package pending the report of the CEC. 

Two IAs have also been filed in the above matter one by the Akhil Bharatiya Vanvasi Kalyan Ashram and the other by Shri Bhinu Pad Ray, the then Member of Parliament praying for allowing of the rehabilitation package. 

The CEC report is currently pending. 
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The Bombay Natural History Society (BNHS) has filed an application in front of the Central Empowered Committee (CEC) to highlight the threat to an important wildlife habitat because of the proposed Human River Project, Chandrapur, Maharasthra.

The application highlights that the proposed project is a major irrigation project to be built across the Human River (a tributary of Andhari River) in Wainganga/Goadavari Basin near village Sirkada in Sindewahi Tahsil. The projects aims to divert 132 million cubic meter water to Maharashtra State Electricity Board’s (MSEB) Chandrapur Thermal Power Station. The cost of the project as of 1999 is Rs.464 crores in contrast to an earlier estimate of Rs. 33.67 crores in 1983

The Human River project would involve seeking mandatory forest clearance under the Forest (Conservation) Act, 1980 for the diversion of 2906.26 ha forest land to non-forest purpose, i.e. submergence of the forest land. Environmental clearance under the Environment Impact Assessment Notification, 1994 will also be required.  

The application brings to light that the project will result in the submergence of the only effective wildlife corridor connecting Chandrapur Division with Brahmapuri Division.  It will also mean that villages such as Palasgaon, Pipara-Perna, Sirkada Vihirgaon, Manemohadik, Khabada, Gondeda, Kewada, Pendhri will also be submerged. 

The above mentioned corridor is  “vital as it serves to maintain genetic continuity between Kolsa Range of the Tadoba Tiger Reserve through Shivani range in Chandrapur division with Pendhri PF in Brahmapuri Forest Division”. The application also points to the ecological sensitivity and the rich biodiversity of the forests that are likely to be submerged.

Point 14 in the application raises concern on the partially constructed housing colony at Nawargaon in the early 1980s. It further points out that the part of the land over which construction had taken place is forestland, and thereby the construction has been carried out as a violation of the Forest Conservation Act, 1980. Therefore it states, “unless complete clearance is received from all central agencies, project work should not be allowed to proceed.”

Point 15 highlights that the mandatory public hearing (under the Environment Impact Assessment Notification, 1994) was reportedly held in November 1999 and the Environment Impact Assessment (EIA) for the same was prepared only in December 2001. This is a violation of the EIA Notification, 1994 according to which an EIA for the project needs to be completed before a public hearing is held. The application goes on to present several discrepancies in the 2001 EIA as well which challenge the credibility it being the basis on which environmental clearance can be granted. 

The application seeks the intervention of the CEC in order to direct the respondents to take steps to immediately stop the proposed project along with its ancillary and associated activities. 

This application was heard by the CEC on 8th July 2004 (Refer Flash News 1 on forestcase@yahoogroups.com). During the hearing CEC raised concern as to how the relevant expert committee agreed to grant environment clearance to the project, which is in close vicinity of the Tadoba National Park, a significant Tiger Habitat. It also highlighted that all the previous expert committees had rejected the proposed project and had raised questions on why the present committee had done so, and for what reasons. CEC also asked as to what is the exact status of the environment clearance of the project. They directed the counsel representing the Ministry of Environment and Forests to respond to all these and other points.

See:

 http://www.sanctuaryasia.com/takeaction/detailcampaign.php?cid=114
http://envfor.nic.in/divisions/forcon/reply.html
http://www.toxicslink.org/mediapr-view.php?pressrelnum=7
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NOTE: As per our information the next hearing of the Central Empowered Committee is scheduled only after 15th November, 2004. We will keep you posted on the developments in this regard.


Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 
























Proposed Human River Project, Chandrapur (CEC Application 393)

















� The Indian Board for Wildlife, an advisory body was replaced by the National Board for Wildlife with the 2002 amendment to the Wild Life (Protection) Act.


� See: 


� HYPERLINK "http://envfor.nic.in/legis/ecozone/so133(e).htm" ��http://envfor.nic.in/legis/ecozone/so133(e).htm�; 


� HYPERLINK "http://www.flonnet.com/fl2012/stories/20030620000106600.htm" ��www.flonnet.com/fl2012/stories/20030620000106600.htm�; � HYPERLINK "http://www.wii.gov.in/envis/paupdates/4142apr03.doc" ��www.wii.gov.in/envis/paupdates/4142apr03.doc�


� HYPERLINK "http://timesofindia.indiatimes.com/articleshow/38008065.cms" ��http://timesofindia.indiatimes.com/articleshow/38008065.cms�


 





















