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The first matter that was on the list of cases to be discussed was I.A.1681 relating to wood based units in Haryana. The counsel for the applicant pointed out that they are infact not a saw mill and received a license after 30.10.2002, and that is why the Supreme Court order will not apply. The unit will operate with imported wood and only purchase small pieces of wood. The prayer of the applicant was that the unit has been closed since June 2006 and should be allowed to operate. The court directed the CEC to look into the matter and list it again in the first week of January 2007. The unit was not allowed to reopen.

The next matter was a fresh matter, I.A.1682-1683 and related to the relocation of saw mill in Maharashtra. It was highlighted that there was no forest within a 10 kilometre area around the saw mill, according to the report of the Deputy Conservator of Forests. There is only one railway line with a few trees and the area was never in the possession of the Forest Department and is Revenue Land. The Amicus Curiae, Harish Salve pointed out that there are two problems. Firstly, the Supreme Court has told the Forest Department to create forests, and this land maybe such a land. This was the whole idea behind the 12.12.1996 order, and where the CAMPA money can be used. Secondly, the concerned expert committee to identify forests in the state has marked this as forest land, and therefore as of today it is one. The Supreme Court bench highlighted that the matter will need to be resolved. Salve highlighted that in the first week of January 2007, he will file an interim application to re-examine forest areas realistically rather than taking individual cases. In this light the matter was adjourned.

I.A.1685-1686 were heard next and related to a saw mill in Maharashtra where the license is about to expire. The matter had been taken to the High Court, where the applicant was directed to go before the CEC. However, the CEC has not taken up the matter. The court took the view that the matter can be decided upon only after the figures related to the timber availability in the state are examined.

I.A.1516, 1541-1556 was next, where the applicant sought more time to file a response. 

Following this the matter heard was I.A.1626 which related to the CEC report on National Highway Authority of India (NHAI) application for a bypass to the city of Kota. The highway is passing the Chambal River crocodile Sanctuary. The Amicus Curiae, pointed out that the CEC has suggested that while sanctioning the project the money meant for mitigative measure should not go to the state government coffers but be transferred to the Rajasthan Forest Department. The two main suggestions of the CEC in order to approve the project are the payment of Net Present Value (NPV) and Rs.25 crores to be given by the project authorities for ecological purposes. The expenditure can be monitored by the MoEF and the Principal Chief Conservator of Forests. The counsel for NHAI highlighted that in the case of payment of Net Present Value (NPV) of the diversion of forest land the quantum of payment needs to be decided. This is because a bridge is being constructed and the forest land is being used only for the two ends of the bridge. Therefore the entire cost of the bridge should not be taken while calculating the NPV.  It was decided that the details of the NPV quantum is an issue for a discussion in the larger NPV matter being deliberated upon in the Supreme Court.

The next matter was I.A.1485 and 1507 relating to the mining for diamonds in Panna. The mine has been shut for the last 15 month, and heavy losses are being incurred. The counsel for MoEF highlighted that a lot of fresh material has come in which he has not been able to see. The case has larger ramifications for matters related to mining in and around Protected Areas (PA). It was listed for hearing in the first week of January 2007 for a long discussion.

The next matter also related to the recommendations of the CEC regarding the construction of two bridges on River Son in Madhya Pradesh. The construction does not require any forest land or felling of trees. However the construction is being taken up in proximity of the Son Ghariyal sanctuary. The CEC recommended approval but with conditions, which were accepted. The court also asked the CEC to take a view and make recommendations on the mining issue around the Sanctuary.

It was the important matter related to mining in Niyamgiri Hills, Orissa by Vedanta Alumina. We had reported in detail on this soon after the hearing in Flash News 78. Please let us know if you would like us to resend it.

The last matter which came up at the hearing was I.A.745, 996 and 926, 1288 relating to Bihar. The applicant in the case wanted to highlight that in the present case, only three persons out of the 23 accused have been convicted, and at the same time mining, deforestation for which the concerned Deputy Conservator of Forests lay down his life is still going on. Therefore the court needs to intervene. MoEF gave the status of action it has taken and also that the CBI report is yet to be completed. It was highlighted that the state of Bihar on 23.8.2005 filed an affidavit indicating that all the mining activity has been stopped. The Supreme Court asked the chief secretary to file an affidavit to clarify the above allegation.
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Several matters were listed before the Central Empowered Committee (CEC) on 12th December 2006. Presented below is a summary of discussions and decisions.

· I.A.1641: Seeking permission for laying water pipeline under Narmada Water Project, Bhopal, in Ratapani Wild Life Sanctuary by State of Madhya Pradesh  (Madhya Pradesh)
With reference to this matter the CEC enquired from the state of Madhya Pradesh that the project in question and another project Kolar project in the area have been taken up with the same grounds to address the issue of chronic water shortage in Bhopal. The CEC wants to know as to why the Narmada Water project is required despite the existence of the Kolar project. Also what were the reasons behind the Kolar project not being mentioned in the present I.A. It was highlighted that a decision was taken that the water in the Kolar project has reduced from 44 MGD to 12 MGD, but at what level was this decision taken? The applicant responded that it has been taken at the state government level and has been mentioned in a letter dated 31.12.2004. It was taken because the storage capacity of the Kolar project has come down. The CEC wanted to know from the applicant, why there is a need for two projects to be implemented concurrently. They also highlighted that from the submissions of the applicant infact conveys that the storage capacity at the Kolar project has gone up. Therefore, in the current circumstances, the CEC has no option but to reject the application and suggest action against the officials for willful concealment of facts, unless the state government can give reasons not to. The CEC asked the Chief Secretary of the State and the Principle Secretary, Irrigation to file affidavits, as someone has to take responsibility. The affidavit needs to respond to why the scheme was not implemented; if the scope of the scheme has been reduced, then why? And finally when the IA was filed why the information about the existing Kolar scheme has not been mentioned.
· I.A.1618: Seeking permission for construction of Canals, Distributory Systems with minors of Sindh Project (Phase II) by State of Madhya Pradesh (Madhya Pradesh) 
The CEC highlighted that the basic information on this matter is there and it will conduct a site inspection after 20th December 2006, and accordingly decide on the case.
· I.A.1628-1630 of 2006: To remove encroachments and hand over the land to the Forest Department which has been declared as Reserved Forest Area (as Nahargarh Wildlife Sanctuary) by Mohan Lal Sharma, Jaipur filed by V.N. Raghupathy, Advocate (Rajasthan) 

The matter was adjourned till after 10th January 2007 as the responses had not been filed.

· W.P. No.251: Application for directions by Kewal Krishan Laroiya, Lucknow, filed by Shakil Ahmed Syed, Advocate (Assam) 

The petitioner wanted two weeks time, so matter was adjourned and listed after 10th January 2007.

· Application Number 938: Violations of Forest (Conservation) Act, 1980 involving Kaimur Wild Life Sanctuary, Bihar, filed by Ritwick Dutta for Rahul Chaudhry, Lawyers’ Initiative for Forest and Environment

This matter had been extensively debated in the CEC hearing on 7th November 2006, and reported in Issue 30 of Forest Case Update. After a lot of deliberations, the CEC had asked all the respondents to file their affidavits. The present hearing began with the CEC highlighting some of the key issues. It then enquired that if the state had not given any information to Ministry of Environment and Forests (MoEF), then what is the source of the information. It was highlighted that the letter of V.Jayashankar, Secretary, Energy’s letter cannot be considered a State of Bihar letter. To begin with, the CEC re-iterated that the entire issue is around three letters written by MoEF, and therefore it is important to know the basis of these letters. The first letter was dated 28.3.2005, which is the first letter and is the cause of the controversy. The second letter is dated 30.10.2006 based on the letter of V.Jayashankar (dated 29.10.2006), and the third letter is dated 17.11.2006.  A question was raised as to whether MoEF is considering V.Jayashankar’s letter as the State of Bihar letter, which has been denied by the state government themselves. The CEC also asked as to what were the recommendations of the National Board for Wild Life? Then it asked, after the 28.3.2005 letter of MoEF, stay was granted based on new facts, then what was the reason for MoEF to later ask for the stay to be removed?

The counsel for the Deputy Commissioner of Bihar stated that he has filed an affidavit as per directions of the last hearing, and also that the concerned officials are present at the hearing. It is now for the CEC to decide on the matter. The CEC asked the counsel for MoEF for their response, which is crucial in this case. The counsel responded saying that he has just got comments and is the affidavit is in the process of being finalized, and that he will file it soon. The counsel for MoEF was willing to hand over a copy of the comments to CEC, however, the CEC clearly indicated that since it is a question of action against officials, the CEC will not read MoEF’s submission unless it is given to the concerned officials as well. Finally it was agreed that the MoEF will file their comments in the form of an affidavit.

The counsel for the state of Bihar highlighted that on the insistence of MoEF, the state has taken action against senior officials, and MoEF’s changing stance is a cause of embarrassment for the state. The CEC mentioned that in this case it’s the reputation of officials involved, to it needs to be examined carefully.

The Advocate General of Bihar highlighted that more than 35 acres of land has been encroached and that an affidavit will be filed highlighting this and bring it on record. He highlighted, that unfortunately this is a case where the official who pointed out to the issue of the sanctuary being involved, has been penalized.

The state government and MoEF were granted four weeks time to file in their affidavits. A combined affidavit can be filed by the officials as well. The matter is to be fixed after six weeks.
[Also see Forest Case Update, Issue 30, November 2006]

· WBI-89: Seeking permission to use Bamboo as raw material for manufacturing of Fibre Boards at their Plant located in Sanghli and Kolhapur District by M/S Jolly Board Ltd (Maharashtra)

The CEC highlighted that in this case the issue is of bamboo availability for which the views of the state are important. Also is there alternative that can be used. The matter was listed after first week of January 2007.

· WB-40: Seeking permission for opening a manufacturing unit of wood based furniture and handicrafts
The CEC mentioned that in this case the only thing remaining is for the Principal Chief Conservator to look at the timber availability. The applicant highlighted that this is a secondary wood based unit to use only imported timber and pointed to an 18th July 2006 letter of the MoEF to the applicant which does not clearly state whether or not permission for this unit will be required from the CEC or not. On reading the letter the CEC highlighted that it appeared to be a mischievous letter and asked MoEF as to how they can file such a letter as it only confuses the applicant. The CEC pointed out that is encouraging state government to exempt secondary units, like the present one from the State Saw Mill Rules which also include a hand saw as one that requires permissions. The CEC took the view that it will fix a meeting cum hearing on this issue in the 2nd week of January 2007. Also using this case a reference point, the CEC will file a general direction that such matters such be directly decided by the state government in Rajasthan.
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Mine? What mine? Ah, yes, the mine.

December 2006, Supreme Court of India, New Delhi. The deliberations on the controversial case of bauxite mining by M/s Vedanta Alumina Ltd in Niyamgiri Hills, Orissa are underway. The project is being undertaken based on an MoU with the Government of Orissa and is being implemented through M/s Sterlite Industries (India), a successor company for M/s Vedanta. Mukul Rohtagi, senior counsel for the company rises to convince the court about the importance of the project. He highlights that the bauxite reserves in Orissa and Niyamgiri Hills are largest in the world and that they want to exploit this resource scientifically. Further, the company has already invested in the area by setting up schools and colleges, as well as a refinery. However, the company does not have mining rights, and Rohtagi explains to the Court that the refinery cannot function without mining in Niyamgiri Hills. 
If that's true, then it's a complete volte-face for the company, contradicting its own earlier claim made in arguments before the Central Empowered Committee (CEC), a monitoring body set up by the Supreme Court on forest matters. The company had previously delinked the one-million-tonne-per-annum capacity alumina refinery at Lanjigarh in Orissa's Kalahandi district, and the associated bauxite mining project at nearby Niyamgiri Hills. Indeed, its application for environment clearance for its refinery did not even mention the proposed mine. 
Nonetheless, the MoEF evidently understood that the two were related. The ministry granted environmental clearance for the project on 22nd September 2004, and in its letter clearly specified that the source of bauxite for the refinery would be the Niyamgiri bauxite mine near Lanjigarh. 

This led to a furore among environmentalists who cried foul; the Niyamgiri Hills are pristine forest land, and also a Schedule V area defined by the Indian Constitution (which prohibits transfer of lands inhabited by adivasis to non-tribals). This means that in addition to the environment clearance granted by the MoEF, forest clearance too would be needed. Since mining is plainly not permitted in the Niyamgiri Hills, this could only be brought about if the ministry reclassified the areas as non-forest land. At the time the environment clearance was granted, two separate proposals for conversion of forest land related to this project were pending before the MoEF: the first was for the conversion of 58.943 hectares for the refinery component, and another was to convert 72.018 hectares for the mining component. 

Did the company deliberately decide to separate out the two projects to seek faster clearances, when they were inherently linked? When the Environment Impact Assessment Report and pre-clearance correspondence clearly state that the refinery is linked with the mining on forest lands, why did the MoEF grant clearance stating that no diversion of forest land is involved? Did the ministry presume that the territory would be converted into non-forest land to facilitate the company's mine? 

In 2004, this bundle of contradictions was presented and challenged before the CEC through 3 applications filed by three groups; Biswajit Mohanty of Wildlife Society of Orissa, Prafulla Samantara, and Academy of Mountain Environics against the establishment of the project. Through these petitions it was pointed out that the company had started construction work without the requisite clearances being in place, and by distorting the facts to its convenience. There were several deliberations before the CEC, and two site visits were also undertaken by the empowered committee. Subsequently the CEC presented a comprehensive report on 21st September 2005, presenting its findings. (See: http://www.indiatogether.org/direct/2005/cdr-000079.html). 

The constant change of stance by Vedanta during the last two years is noteworthy. In earlier hearings the company has argued that in fact the mining and refinery components of the project are not linked, and also that the functioning of the refinery is not dependant on the mining in Niyamgiri Hills. I distinctly remember being witness to this question being raised by the CEC at the hearings (including the hearings on 18th January 2005 and 28th March 2005), and the counsel for Vedanta responding that the projects are not dependant on each other. The CEC report also refers to this submission of Vedanta, and states, "the concept of the mining project being integral to the alumina refinery project is inaccurate. In case, the mineral from Lanjigarh mines are not available it would obtain bauxite from other sources." From where this would happen, was not specified! 

The company has also vacillated on another claim in this case. At first, the company had sought conversion of nearly 59 hectares of forest land for its refinery, but following a series of arguments, it took the view that its refinery could be located on non-forest land, and withdrew its application to the MoEF for the grant of clearance of conversion of the forest land. The MoEF has allowed withdrawal of its proposal. 

The response of the Orissa State government reveals another interesting dimension. The mining lease for Niyamgiri Hills, Lanjigarh has been approved in favour of the Orissa Mining Corporation (OMC) by the Department of Mines, Government of India on 3rd September, 2004. An agreement between the OMC and M/s Vedanta Alumina Ltd. was signed on 5th October, 2004 for the use of the bauxite deposits by a Joint Venture Company, managed by M/s Vedanta Alumina Ltd. On record for seeking forest and environment clearance, this would appear to be two separate projects as forest clearance is applied for by OMC for mining, and M/s Sterlite Industries (India), a successor company of Vedanta for the refinery, but infact they are the same project. The Orissa government also admits that these two projects are complementary to each other. 

After assessing the various facts in question, the CEC report concluded, "the MoEF accorded the environmental clearance to the alumina refinery project by delinking it with [sic] the mining project. In case the diversion of the forest land for the mining project is not approved under the Forest Conservation Act or the mining project is not found suitable for environmental clearance, the alumina refinery, after incurring an expenditure of about Rs.4000 crores, will be left without any commercially viable amount of bauxite though the main reason for selecting the project site was its proximity to the bauxite mine." This extremely strong wording, pointing to all the discrepancies and twisted stances, was submitted to the Supreme Court. 

After the CEC submitted its report, the Supreme Court in February 2006 referred the matter to the Forest Advisory Committee (FAC) at the MoEF and ordered detailed assessments to be completed in three months. Following this, assessments by two institutions - Wildlife Institute of India, Dehradun (on Wildlife aspects) and Central Mine Planning & Design Institute Limited (CMPDI), Ranchi (on mining aspects) - were carried out. CMPDI is a subsidiary of Coal India Limited. Based on these two reports, the FAC recommended the diversion of forest land for the project, subject to conditions. 

UU Lalit, amicus curiae (friend of the court), noted during the hearing that the report of the CEC clearly argued against the grant of forest clearance for mining. This was because the proposals were full of manufactured details, data and permissions. This fact can be established in the court. He also added that the as per the 30.11.2006 order of the Supreme Court, all earlier decisions of the FAC are subject to review by a freshly constituted FAC, as the earlier one was not properly constituted. The decision on mining in Niyamgiri Hills is one such decision which requires a review by the newly constituted FAC. Following the arguments in court, it was finally decided that all the reports, including the first one by CEC, the ones done by WII, CMPDI and CEC's comments on it, will be presented before the newly constituted FAC, following which they can consider the matter. 

Now the Supreme Court is on the verge of deciding whether forest clearance for the mining project can be granted, which is where we find the counsel for Vedanta vehemently arguing how important the mining clearance is for the refinery, and that the company has already made a substantial investment in setting up schools, colleges and also the refinery itself. A project that, judging by the law, should not have begun in the first place, is now sought to be justified on the grounds that substantial investments have already been made. 
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This article appeared in India Together (www.indiatogether.org) in December 2006. It can be viewed at http://www.indiatogether.org/2006/dec/env-whatmine.htm


I.A. Nos.1413,1414,1426, 1428, 1440, 1441, 1454,1459,1460, 1662-1663, 1675 in 1413 and 1634 in 1441 in Writ Petition (C) No.202 of 1995
Pursuant to our order dated 15th December, 2006, Dr. Pradipto Ghosh, Secretary, Ministry of Environment and Forests, Government of India, has filed an affidavit dated 3rd January, 2007, inter alia, stating therein that for appointment of non-official experts to various decision making bodies under the Ministry of Environment and Forests, guidelines require possession of formal qualifications under the field whereof expertise is claimed and relevant professional experience. It is further claimed that the guidelines are public documents and are available on the Ministry of Environment and Forests' website since their adoption in April, 2004. The Ministry of Environment and Forests is directed to place on record a copy of the said guidelines.
According to the affidavit, the F.A.C. is a decision making committee since it is an integral part of a statutory regulatory process. On the other hand, it is sought to be contended by Mr. U.U. Lalit, learned amicus curiae, that there is substantial difference between a decision making body and an advisory body as contemplated under the Act and Rules under consideration.
Before we hear submissions on these aspects and other related matters, it would also be necessary to know whether before April, 2004, there were any guidelines for appointment to such body or not. If the answer is in the affirmative, a copy of those guidelines shall also be placed on record.
In our last order, reference has been made to some of the suggested members being appointed on various committees by the Government of India, including the office of the Prime Minister, besides on the committees appointed by the State Government for protection of the environment.
While explaining the aforesaid aspects, the Ministry shall also state whether such appointments either by the Central Government or by the State Government or by the office of the Prime Minister were made or not and, if so, the particulars thereof, including the dates of appointment and the nature of the committees. This shall be done by the Ministry within a period of two weeks. Within one week thereafter, C.E.C./amicus curiae may respond to the affidavit of Dr. Pradipto Ghosh dated 3rd January, 2007, and/or that may be filed pursuant to this order.
The order dated 15th December, 2006, and protection granted thereunder is extended till further orders.
List these matters after three weeks.
 Also See: Flash News 82: Supreme Court Hearing on Forest Advisory Committee; http://www.indlawnews.com/13E4FCEDC92B0489A57320FD5A0550AF; http://www.thehindu.com/2007/01/06/stories/2007010617691700.htm; http://www.indianexpress.com/story/20258.html 
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     

We would like to acknowledge the support of Foundation for Ecological Security (FES and). The support for the procurement of the Supreme Court orders has been received from Rufford’s Small Grants.
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