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The 7th November 2006 hearing of the Central Empowered Committee (CEC) was an extremely intense one with a range of issues at hand. The matter which was discussed in detail was that related to diversion of forest land in the State of Bihar, details of which are presented below. There were new matters that came up as well, including the one on the Chamrajnagar Railway Line. Following are the details of the discussions that followed each of the matters listed.

· Application Number 904: Seeking permission for survey to enable construction of a new railway line by Chief Engineer/ Construction (West), South Western Railway. 

This matter was filed by the South Western Railway, seeking permission to carry out a survey for the construction of a broad gauge railway between Chamrajnagar, Karnataka State and Sathyamangalam, Tamil Nadu state, with an extension to Mettupalyam. This project was sanctioned by the Ministry of Railways in 1996 (See Forest Case Update, Issue 27, August 2006). An intervention was filed by Ritwick Dutta, advocate highlighting the ecological importance of the area. 

The Railways highlighted that only 54 kilometres of the entire railway line will pass through forest land. 62 tunnels will be constructed for a stretch of 24 kilometres. The CEC enquired on the status of the wildlife population in the area. Whether the area has Elephant/Tiger population or species listed in the Schedule 1 of the Wild Life Protection Act, 1980 and observed that this is an every important ecological area. 

It was also discussed that the comments from the Chief Wildlife Warden of Tamil Nadu have been received. The Railways asked for 4 weeks time to file their response to this as well as the intervention application, which was granted by the CEC.

· Application Number 938: Violations of Forest (Conservation) Act, 1980 involving Kaimur Wild Life Sanctuary, Bihar, filed by Ritwick Dutta for Rahul Chaudhry, Lawyers’ Initiative for Forest and Environment

The advocate, Ritwick Dutta explained the matter to the CEC. He referred to a 5.11.2004 government order which has been filed with the reply of the Principle Chief Conservator of Forests (PCCF), Bihar. The matter refers to the Kaimur Wildlife Sanctuary, Bihar. The background to the case is that in 1978, 5000 acres of land was to be given to the Water Resources Department for the Durgawati Irrigation Project Irrigation Project. This was not done due to the non payment of sales tax. 584 hectares of this was part of the Kaimur Wildlife Sanctuary. In 1990, sales tax was paid by the concerned department. Following this a meeting was held and the modalities of land transfer were laid out. At a later date it was realized that 13.8 hectares of forestland out of which 5.44. hectares was in the sanctuary was used by the concerned department, which was not part of the land released. The PCCF informed the Secretary, Water Resources Department about this. The Water Resources Department asked for the dereservation of forest land which included 5.44 acres of sanctuary area. A notification was issued allowing for this.

On 28.3.2005, the Ministry of Environment and Forests brought to light that there is a violation of the Forest (Conservation) Act, 1980 in the forest land occupied by the Water Resources Department. Further, the orders issued for the denotification of the sanctuary should be withdrawn and no construction should begin. On 29.4.2005, a meeting was held under the Development Commissioner, Bihar and Secretary, Environment and Forests. It was recorded that Forest Department will not create any controversy in this case.

The Advocate General   of the State of Bihar highlighted that based on the Government of India directions, actions have been taken by the state. The notification has been withdrawn, the work on the project has been stopped, and action has been taken against the concerned officials. Therefore, the CEC can decide on the contempt part of the application, but otherwise the necessary action has been taken. Now, MoEF is asking the state to keep the state action in abeyance and not go ahead with it, which is embarrassing. 

The CEC asked the MoEF to respond in this matter, on various issues including the issuance of a letter by the MoEF stating that the construction need not be stopped. What are the reasons to go against the defacto stay on the construction of the project? What is the current thinking of the MoEF in this regard?

The counsel representing respondents 2 and 3 in the case also gave more background on the case and placed facts from 1964-65 onwards and that in 1975 the project was approved by the Planning Commission. In January 1975, a contour map was given to the Forest Department highlighting the forest area required by the Water Resources Department. The land area was not specified in terms of khasra numbers and so on. The Forest Department calculated the area from the map as being 64.75 hectares (160 acres). The sanctuary was notified only in 1979. When the project was cleared, there was no sanctuary or Forest Conservation Act in existence. Further, till 2003 there was no controversy on the project and more than Rs.280 crores have been spent on the project.  The dam is fully ready. It was further highlighted that when the first time the controversy was created, it was based on another map dated 30.10.1975, which put forth a different measurement of the land required. At that point of time Bihar was under Governor Rule and the matter went up to the Solicitor General of India. A view was taken that there should be no denotification of the sanctuary. However, the project in question is a public interest project. If there is 2.2 hectares of land in the sanctuary which has been declared a later date than the project approval, then some steps need to be taken.

Following all these arguments the CEC highlighted that they are primarily interested in:

· Even if the area in question was wrongly identified earlier, after 1980 when the Forest Conservation Act came into being, is approval under the Act required fro diversion of forest land.

· Does the 14.2.2000 order of the Supreme Court come into play?
· How has the project carried out operation despite the objections of the Standing Committee of the National Board for Wild Life?

The CEC added that the above points will need to be kept in mind while filing responses, and whether the legal opinion sought by the respondents is being helpful or not.

The next presentation of facts was by M.K. Sharma, Member State Planning Board the then PCCF of Bihar. He highlighted that he is the person who issued the controversial notification. The application made before the Forest Department was a contour map dated 20.1.1975. The entire correspondence with the Forest Department took place based on this map. This map is being suppressed and what is being put forth is the map of 3010.1975. The 20.1.1975 map shows the dam axis, based on which on 22.8.1075 the land was released by the Forest Department. Four years later when the sanctuary was created, 5.44 hectares came within the sanctuary. In 2003, the Ministry of Environment Forests based on another map assessed that there has been an encroachment on forest land. He also presented some technicalities of the project. The CEC highlighted that they are not interested in the technicalities of the project but whether or not the sanctuary was denotified. 

One of the respondents highlighted that on 25.9.2006, the notification to denotify the sanctuary was withdrawn. Today the 5.44 hectares has not been used and not a brick has been laid.

An official who admitted to being the person who had prepared the status report based on which the directions of denotification were issued, came forth with his point. He highlighted that the map dated 20.11975 map with the Forest Department is a notional map and does not give the exact are. 600 ft area is marked on either side of the map to indicate the land requirement. With the map dated 31.10.1975, the Superintendent Engineer, Water Resources Department submitted to the Conservator of Forests stated that 39.25 hectares of land is required for the channel. The CEC highlighted that they have looked at this point and the State of Bihar will need to respond to it.

During the hearing it was also brought to light that the in meeting of the Standing Committee of the National Board for Wild Life, this issue was discussed in the year 2006 and no objection was raised. It was also highlighted that the applicant has suppressed the details of the 11.4.2005 meeting called for by the Development Commissioner, where all the relevant officials were present. Also was brought to light a letter dated 6.4.2005 by M.K.Sharma which is cryptic and states that he has sought the opinion of Government of India as there is some difference of opinion.

The CEC asked all the respondents to file their affidavits.

· Application Number 981: Illegal Diversion of forest land by the Forest Department to the private persons for agriculture and other non forest use filed by Ritwick Dutta for Rahul Chaudhry, Lawyers’ Initiative for Forest and Environment

Two weeks time was asked by the respondents to file their response. The time was granted by the CEC.

· Application Number 836: Application for obtaining license and NOC for establishing and operating saw mill, Chhatisgarh filed by Jitendra Kumar, Advocate for Dhanraj Singh Sahu
The CEC highlighted that the state government is not supporting the application, so even if the CEC grants permission, the final view will need to be taken by the state government in this regard. It was also stated that the applicant also has to build further on the case.

· Application Number 901: Application Seeking stay and quash clearances for diversion of forest land for non-forest purpose by the Ministry of Environment and Forests in Matheran, Maharashtra filed by Samir Mehta, Bombay Environment Action Group

The Ministry of Environment and Forests asked for two weeks time to file their response. The matter was fixed for 22.11.2006. (See Forest Case Update, Issue 29, October 2006)
· Application Number 952: Construction of the Hubli Ankola Railway Line between Hubli and Ankola (located within the Western Ghats of Karnataka), filed by Parisara Samrakshana Kendra and Wilderness Club

During this hearing  it was discussed that since the alternative plan is still being finalized and not cleared by the Ministry of Environment and Forests (MoEF), as of now the project will be considered as one which has been rejected forest clearance and therefore no construction work can begin. The matter is to be considered pending till such time the new proposal comes up for consideration before the MoEF i.e. related to the forest clearance, and when this happens MoEF does not take a decision that till it is brought to the notice of the CEC. 

The Railways assured that the construction has stopped. (See Forest Case Update, Issue 29, October 2006)
· Application Number 645: Application for construction of Hydel Projects across river Barapole within Brahmagiri Wild Life Sanctuary in Kodagu district of Karnataka and also in Kannur district of Kerala filed by Coorg Wildlife Society

The counsel for the state of Kerala filed an affidavit praying for the removal of the stay in the construction of the projects. He highlighted that the allegations were against the state of Karnataka and only certain reservations when it came to Kerala. There are two projects in question which have gotten linked.

The CEC took the view that it is important to understand a few points, which include, whether any forest land is involved; whether any National Park or Sanctuary is involved; will there by any submergence of a National Park or Sanctuary because of the backwaters; what is the extent (number) of felling of naturally grown trees. The Chief Secretary of Kerala responded saying that the area is only rubber and cashew plantations and there is no Protected Area or forestland involved. Also the project is being implemented by the Kerela State Electricity Board. Further there is very little submergence of land and is limited to only the contour canal. 

The CEC took the view that subject to confirmation that no Protected Area of forest land is involved or the backwater will adversely impact Karnataka, the stay can be vacated for the state of Kerala. The matter will be kept pending for the state of Karnataka.

· Application Number 539: Application to take corrective measures by initiating a dialogue with the Royal Majesty’s Government of Nepal to curb poaching, illicit felling and grazing from their side filed by Niharika Singh (Uttaranchal)

The CEC took the view that the matter needs to be dealt with through a meeting with the Chief Wildlife Warden, Principal Chief Conservator of Forests and other concerned officials. It cannot be dealt with at the local level in Uttar Pradesh.

· Application Number 966: Seeking permission for construction of Madhya Ganga Canal project, Stage II, Route Falling within the Reserve Forest Land and Hastinapur Wildlife Sanctuary filed by State of Uttar Pradesh

The Ministry of Environment and Forests had not filed its response. The CEC told the ministry that this is the fourth hearing in this case and the matter cannot be kept pending. The Ministry has to make a site visit and submit it report. The matter was listed for 22.11.2006. (See Forest Case Update, Issue 29, October 2006)
· Application number 987: Seeking Direction to stop construction of projects being undertaken at Veligonda, Prakasham District and in Markapur Giddialuru in violation of the FC Act (Andhra Pradesh)

· Application Number 988: Seeking Direction to stop construction of projects being undertaken at Owk, Gorakallu, GNSS in Kadapa and Chittore District in violation in FC Act (Andhra Pradesh)

· Application Number 989: Seeking Direction to stop construction of projects being undertaken at Veligodu Balancing Reservoir, SPVBR in violation of FC Act.

It was discussed that in all these three cases the applicant and the Forest Department make joint inspections to the area where the violations are identified and take corrective steps on it. The purpose of the petition is to stop the violations, and this method can achieve the goal. Both the applicant and the State of Andhra Pradesh agreed to this suggestion by the CEC. 

Also see (See Forest Case Update, Issue 29, October 2006)
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· I.A.1641: Seeking Permission for laying down Water Pipe Line under Narmada Water Project, Bhopal in Ratapani Wild Life Sanctuary filed by State of Madhya Pradesh

It was discussed that since the information in this application was not complete, the matter would be deferred for hearing and fixed for 1st week of December 2006

· I.A.1618: Seeking permission for construction of canals, Distributory Systems with minors of Sindh Project (Phase II) filed by State of Madhya Pradesh

The state government highlighted that at present there is no work going on related to the phase II of the project and Phase I has been completed. Phase II was granted administrative approval in 1991. The CEC sought further clarifications and wanted to know if any work has already been done on the project. How much of it is inside and how much outside the sanctuary area. Also how much command area falls within the sanctuary? They enquired on the issue of water supply as well. How much quantum is the state willing to commit to supplying and finally how much forest land is involved.

The matter was listed in the 1st week of December 2006.

· I.A.1628-30: To remove encroachments and hand over the land to the Forest Department which has been declared as Reserved forest area (as Nahargarh Wild Life Sanctuary), Rajasthan filed by V.N. Raghupathy, Advocate for Mohan Lal Sharma, Jaipur

It was highlighted that the forest department is preparing the paper work in the matter. The CEC stated that if the state government does not file a response, then the CEC will have no choice but to file its report to the Supreme Court. The representative for the Forest Department clarified that the housing colony in question is on the periphery of the sanctuary and no in it. The CEC observed that it prima facie it appears that a certain area as Reserve Forest has been transferred to the Jaipur Development Authority. If the area is a sanctuary then it will attract the provisions of the Wild Life Protection Act and if in forest then the land could not have been transferred. This is unless the state clarifies it being otherwise.

· Application Number 901: Application Seeking stay and quash clearances for diversion of forest land for non-forest purpose by the Ministry of Environment and Forests in Matheran, Maharashtra filed by Samir Mehta, Bombay Environment Action Group

In the last hearing the Ministry of Environment and Forests (MoEF) was granted some time to file a response as to how they had amended a notification which was issued based on a Supreme court order without taking concurrence of the court. Since this is the fourth hearing in this case and there is no response, the CEC has no alternative but to draw adverse inference from this. The MoEF official present at the hearing from the forestry wing, DIG (Forests) stated that MoEF does not have the power to amend this, and it might have been done by the Environment wing. The CEC observed that it will wait for two weeks more before sending its report to the Supreme Court. In the meanwhile if there is a response filed and there is need for another hearing felt then it will take place before the 15th December 2006. The counsel for the MoEF highlighted that they intend withdrawing the notification issued. (Also See Forest Case Update Issues 28 and 29).

· Application Number 966: Seeking permission for construction of Madhya Ganga Canal project, Stage II, Route Falling within the Reserve Forest Land and Hastinapur Wildlife Sanctuary filed by State of Uttar Pradesh

In the matter it was observed that only the MoEF response is remaining. According to MoEF there is no alternative route. The matter had gone before the Standing Committee of the National Board for Wild Life and a site inspection which is awaited. The CEC highlighted that while this process gets completed, the CEC can file its report. The site inspection might take some time as the National Board for Wild Life needs to be reconstituted and presently does not exist. The CEC will be recommending the approval of the project subject to conditions which will include mitigation measures, Net Present Value of diversion of forest land. Before filing its report, the CEC will be informally consulting wildlife experts and get the matter examined by them. (See Forest Case Update, Issue 29, October 2006)
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OBSERVATIONS AND RECOMMENDATIONS
54. The Polavaram Multipurpose Project being constructed at an estimated cost of Rs. 12,590.70 crores involves the use of 3833.39 ha. of forest area out of which 3,731.07 ha. forest area falls in Andhra Pradesh, 102.16 ha. in the State of Orissa and the balance 0.16 ha. in Chhattisgarh. The project involves use of 187.29 ha. of forest area falling in Papikonda Wildlife Sanctuary in Andhra Pradesh. It also involves use of 1,553 ha. of non-forest area within the said sanctuary. The forest area required for the project in the State of Andhra Pradesh is virgin mixed deciduous forest of Eastern Ghat which is most important from the ecological point of view. The area contains endangered species such as Tiger, Panther, Gaur, Wild Dog, Sloth Bear, Barking Deer and other fauna. Many important species of flora are found in the area. It is a unique and rich wilderness of this country.
55. The project is designed to provide irrigation facility to the extent of 2.91 lakh ha., generation of 960 MW of hydro power, diversion of 80 TMC of water to Krishna River, providing 23.44 TMC of drinking water supply to Vizag city and enroute 540 villages and development of pisciculture and tourism. 1,95,357 persons will be affected by the project. The R&R Scheme is yet to be approved by the Ministry of Tribal Affairs. Environmental clearance to the project has been accorded. The use of forest land falling within the sanctuary has been recommended by the Standing Committee of the NBWL.
56. An equivalent area of non-forest land for compensatory afforestation has been identified. The State of Andhra Pradesh is willing to add adjoining reserve forest area in East Godavari District to the sanctuary, relocate isolated villages from the sanctuary and upgrade its status to that of a National Park.
57. The project has been opposed by the State of Orissa, State of Chhattisgarh and a number of applications have been filed before the CEC on various grounds such as validity of environmental clearance, pendency of F.C. Act clearance, importance of area from wildlife point of view, large number of Project Affected Persons, non-approval of the R&R Plan by the Ministry of Tribal Affairs, safety of dam, alternatives available, lack of study on back water effect, alleged violation of the provisions of PESA, requirement of joint survey, dam design and operation schedule not approved by CWC, displaced persons being in Schedule V area, improper cost benefit analysis etc. These issues have been dealt with in the preceding paragraphs under appropriate headings. Many of these issues are beyond the technical competence of the CEC and therefore no observation has been made by the CEC.
58. The proposal for seeking approval under the F.C. Act for the use of forest land falling in the State of Andhra Pradesh has been forwarded by the Andhra Pradesh Forest Department to the MoEF. The proposals in respect of use of forest land falling in Orissa and Chhattisgarh have not been filed by the respective States. As stated earlier, they are opposed to the implementation of the project in the present form.
59. In addition to the permission of this Hon'ble Court, the following approvals are pending:
i) approval under the F.C. Act;
ii) techno-economic clearance from the CWC;
iii) approval of the designs of the dam and operation schedule by the CWC as per the Bachawat Award;
iv) approval of the R&R Plan by the Ministry of Tribal Affairs; and
v) Investment Clearance from the Planning Commission.
RECOMMENDATION
60. As far as the specific issue of using 187.29 ha. of forest land and 1,553 ha. of non forest land falling within the Papikonda Wildlife Sanctuary, the CEC is of the view that this Hon'ble Court may consider the same subject to compliance of the following essential pre-conditions :
i. approval for the use of forest land will be obtained under the F.C. Act;

ii. the NPV at the present rate shall be deposited in the Compensatory Afforestation Fund along with an undertaking to deposit the additional amount, if any, as per this Hon'ble Court's directions;
iii. the isolated villages falling within the sanctuary will be shifted and the sanctuary will be notified as a National Park;
iv. as agreed to by the State of Andhra Pradesh during the site visit of the CEC, about 500 sq. kms. of the reserved forest area with minimum habitation adjoining the sanctuary in the East Godavari District will be added to the existing Sanctuary which will be notified as National Park. Out of the above, 4,539 ha. of reserve forest area has already been identified by the State of Andhra Pradesh. The identification of the balance area will be completed within a period of two months and finalized in consultation with the CEC. The tract of land besides protecting the flora and fauna will also be a well preserved water catchment area for the region;
v. the project has been recommended by the Standing Committee of the NBWL after considering the site inspection report of the team deputed by it. The Conditions on which the project has been recommended by the site inspection team will be fully complied with. The conditions include depositing 5% of the project cost in the Compensatory Afforestation Fund for conservation and protection of the National Parks and Sanctuaries in the State of Andhra Pradesh; and
vi. a detailed study at the project cost will be got done by the Wildlife Institute of India, (Wll) Dehra Dun to assess the effect of the project on the flora and fauna and the mitigative measures required to be taken including in respect of fragmentation of the habitat because of construction of canals. The mitigative measures recommended by the Institute shall be implemented at the cost of the project in a time bound manner.
61. It is also recommended that an independent Monitoring Committee consisting of the representatives of the MoEF, Wildlife Institute of India, A.P. Forest Department and reputed NGOs/experts may be constituted to monitor and supervise the implementation of the above conditions.
62. Though it does not strictly fall within the purview of the CEC to examine the effectiveness of the R&R Plan, we are of the view that the present project is comparable with Sardar Sarovar Project in terms of the magnitude of the displacement of persons and that a proper rehabilitation plan, adherence to the time schedule for its implementation, a strong mechanism for monitoring its implementation including involvement of independent agencies and linkage of the implementation schedule with the progress made in the rehabilitation of the project affected persons is a pre-requisite. The lessons learnt from the earlier projects such as Sardar Sarovar Project and the other major projects should be taken into consideration while finalizing the R&R Plan. The following specific suggestions are therefore made:
(i) the precise details of the land identified for the rehabilitation of the project displaced persons including the site for the construction of house and agriculture land should be made public. This would also imply that the particulars of the land proposed to be allotted to each of the displaced person should be decided in advance;
(ii) the monitoring and evaluation of the implementation of the R&R should be done by an independent Monitoring Committee consisting of eminent experts  and  NGOs with  adequate  powers to effectively perform its function;
(iii) concurrent monitoring and evaluation of the progress made in the implementation of the R&R should be carried out under the directions and supervision of the Monitoring Committee. If the R&R is found to be lagging with reference to the fixed bench marks, the construction should accordingly be deferred/stopped;
(iv) the R&R should be implemented in such a way that minimum disturbance is caused to the PAP and the compensation for land is in the form of land. Concurrent audit of the R&R works should be carried out. The Monitoring Committee should be capable of taking rational decisions and making recommendations independently uninfluenced by the Government.
63. We are also making the following observations in respect of some of the other issues which may be considered by this Hon'ble Court :
a) While approving the project designs, the CWC should take into consideration the operating in the ayacut, various alternatives proposed in lieu of the present proposal, technical and financial feasibility of the project, dam safety aspect and the other relevant technical issues, the actual additional ayacut area which gets added on account of this projects;
b) The project implementation shall be strictly in accordance with the dam design and the operation schedule finalized by the CWC;
c) While examining the R&R plan the Ministry of Tribal Affairs should also examine the connected relevant issues such as the Constitutional provisions, applicability of PESA and the other legal provisions;
d) The Ministry of Water Resources should examine the various issues raised by the States of Orissa and Chhattisgarh in the context of Bachawat Award; and
e) Forest land shall be used for the project only after obtaining the requisite approvals under the F.C. Act.
64.    It is submitted that the above observations are illustrative only and do not necessarily cover all the issues raised during the hearing before the CEC. It is reiterated that many of the issues raised are either beyond the technical competence or beyond the terms of reference of the CEC.

This Hon'ble Court may please consider the above recommendations and may please pass appropriate orders in the matter.
(M.K, Jiwrajka) Member Secretary
Dated: 9.11.2006
For more details on this issue see: http://timesofindia.indiatimes.com/articleshow/1274780.cms; www.sandrp.in/dams/polavrm_article.pdf; http://www.indiatogether.org/2006/sep/hrt-polavaram.htm; http://www.indiatogether.org/2006/sep/hrt-polavaram.htm; http://www.sanctuaryasia.com/news/detailnews.php?id=1214 
Back to Contents

Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     
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