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The Godavarman Hearing on 10th February dealt with some very interesting issues. Two of the most prominent cases were those related to the working of sandalwood oil industries and the identification of forestlands in Goa.

The hearing began with I.A. 1279 which argued for reopening of a report of a High Powered Committee related to timber in Arunachal Pradesh. The three judge bench asked for more details on why this should be done. When there was no substantial answer received, the court ordered that the 27th May 2004 order in this I.A. would hold.

The next matter heard was I.A.1287, which was the report of the Central Empowered Committee (CEC) regarding regulating the working of sandalwood oil industries. The Amicus Curiae pointed to several facts that were highlighted in the CEC report. These related to the fact that there are many more sandalwood oil industries operating in those states where sandalwood is otherwise not found in abundance. These include 24 units in Kerala, 20 in Andhra Pradesh and 7 in Goa (with only 64 sq.km area under sandalwood), all of which don’t produce sandalwood within the state. The Amicus also said that a large number of these factories were illegal. For instance, none of the 24 sandalwood oil units in Kerala have a no objection certificate (NOC) from the State Forest Department. The counsel representing Kerala stated that 23 out of 24 units in Kerala were not in operation. However, the Amicus brought to light that after the closure of the units was  ordered in Kerala on 9.2.2005, many of them have begun shifting to places like Pondichery. He provided evidence for the same. At the same time the use of sandalwood is discouraged in Tamil Nadu and Karnataka where the bulk of sandalwood is found. The Amicus then pointed to the recommendations of the CEC in this regard. The first of the recommendations was that the 30.10.2002 order of the Supreme Court, which is presently applicable to saw mills, plywood and veneer mills should also apply to sandalwood oil industries. The other recommendations on sandalwood oil industries only being handled by the government and that grant of license to private owners to be granted in concurrence with the CEC, will be decided only after the Essential Oil Manufacturers Association has made a submission to the Supreme Court.

30.10.2002 Order Related to Saw Mills, Veneer Mills and Plywood Industries

The Supreme Court by order dated 30-10-2002 is “No State or Union Territory shall permit any unlicensed saw-mills; veneer, plywood industry to operate and they are directed to close all such unlicensed unit forthwith. No State Government or Union Territory will permit the opening of any saw-mills, veneer or plywood industry without prior permission of the Central Empowered Committee. The Chief Secretary of each State will ensure strict compliance of this direction. There shall also be no relaxation of rules with regard to the grant of license without previous concurrence of the Central Empowered Committee.” 
The court in its order in principle agreed to extend the 30.10.2002 order to unlicensed sandalwood oil units and accepted the first recommendation of the CEC report. It also directed that in the spirit of the 30.10.2002 order all unlicensed sandalwood (or whatever name or expression they are operating under) oil industries be closed. The matter was listed after six weeks. The counsel for the Ministry of Environment and Forests clarified that this order will not apply to the grant of fresh licenses through the CEC, as is the case for saw mills, veneer and plywood units under the 30.10.2002 order.

I.A.1291-1293 and 1334 was related to the construction of over 180 roads out of which there is no permission for the 139 roads. This was filed by an NGO, Parivartan. The Supreme Court referred the application to the CEC and also asked it to consider the application by the state government for a more comprehensive understanding.

The next matter heard was I.A.1297 and 1300 related to the report regarding the release of water from Panchana Dam to the Keoladeo National Park and report of the CEC in Application number 281 filed before the CEC by the State of Rajasthan (See Flash News 1; Forest Case Update Issue 8, January 2005.and Issue 10, March 2005). It was observed that since there was good rainfall in 2005, there was enough water downstream of the dam. However it would need to be looked into after a few months. The matter was deferred for another hearing. The counsel for Ministry of Environment and Forests, A.D.N.Rao pointed out that the same argument would apply to I.A. 432, which deals with related issues. 

[Also see: 
http://in.news.yahoo.com/050311/48/2k4mb.html;  http://www.deccanherald.com/deccanherald/jan262005/i10.asp;  http://www.indlawnews.com/3425aca10dc94804b9ec1c6a16443858; http://www.indianexpress.com/full_story.php?content_id=64100] 

I.A.1309 relates to the East West Corridor passing through West Bengal. In the July 2005 order of the court, the Ministry of Environment and Forests was asked to file a detailed affidavit in four weeks with its view that the proposed alignment of East –West corridor passing by National Highways Authority India (NHAI) through West   Bengal is to be changed. The present application sought clarification on the 30.1.2004 order of the Supreme Court in I.A.No.973. The Chief Justice, Y.K. Sabharwal highlighted that the 30.1.2004 order of the court was a one line order which simply stated that it does not feel necessary to file an order in I.A.973. How does the 30.1.2004 order prohibit NHAI to seek re-alignment? He then requested the counsel of the applicant to explain as to what is the real issue that the application is trying to get at. The counsel for the applicant highlighted that the issue is that NHAI is carrying out construction activity without re-alignment. The Chief Justice told the counsel for the applicant that this fact is not coming out in the present application, which only talks about the clarification of a one line order. The Chief Justice then asked the counsel for the Ministry of Environment and Forests (MoEF) to indicate as to whether the ministry had taken any action in this regard. The counsel, A.D.N. Rao indicated that he would need to check the records and accordingly get back to the court. The court in its order stated that NHAI is continuing work despite the January 2004 of the Supreme Court and MoEF letter dated 26.10.2004. Further the applicant should file an appropriate application also impleading NHAI as a party and not with the present prayer. The court accordingly dismissed the present application.

More time was sought for response in I.A.1322 and I.A.1326 was deferred.
The last matter heard during this hearing was W.P (C) 181/2001, Goa Foundation v/s State Government of Goa. The application related to around the identification of forestland in Goa following the 12.12.1996 order of the Godavarman case.  The counsel for the applicant, Sanjay Parikh highlighted the various issues with relation to the identification of forestland, particularly private forestland in the state. He pointed out that the first committee, which was set up following the 12.12.1996 order of the Supreme Court was the Sawant committee in Goa.  This committee identified 253 sq.km of private forest land in the state.  The committee submitted a few draft reports but it was never finalized. Subsequently another committee was set up which was the Karapurkar Committee. This committee has identified the private forest land as being much less than the Sawant committee. However the figures of the other categories of forests matched. The counsel for the applicant also brought to light that both these reports have not been submitted before the Supreme Court, and therefore the identification of forests has not been done properly in the state. The court questioned as to what the application is seeking? Does it want another committee to be set up for the identification of the forests? If yes, then a case needs to be made for it in another application. Or does the applicant want the CEC or any other body to help in the identification? The counsel for the applicant brought to light a High Court order which recognizes the figures in the Karapurkar report and therefore the urgency for the Supreme Court to look into the matter. The court in its order said that this I.A. was filed in 2001 primarily challenging the appointment of the Karapurkar committee. The present application brings to light that despite the reports of the two committees, the bulk of the private forests in the state of Goa still need to be identified. This is working to the benefit of the developers in the state. A fresh committee needs to be set up for the implementation of the 12.12.1996 order of the court. In substance the prayer is for a new committee and consideration of the CEC. However these aspects don’t arise in the present petition. The court then directed the applicant to file a fresh application before an appropriate forum and accordingly the application was disposed off.
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The CEC held a special hearing on 14th February 2006 at Hyderabad on the two applications one filed by Nallammalli Foundation on the issue of encroachments in the Kolleru sanctuary and the other by Bittu Sahgal on the illegal construction  of the Canal in Sri Lankamalleshwara Wildlife Sanctuary and Sri Narasimha Wildlife Sanctuary (Click here for details on the case). 
The CEC passed specific direction on the Kolleru matters whereas in the respect of the second matter it gave the respondent time to initiate action. The matter is to be heard on the 8th of March 

(For more details see: http://www.hindu.com/2006/02/15/stories/2006021522120100.htm; http://www.sanctuaryasia.com/takeaction/writeltr_andhra_kolleru.php; http://timesofindia.indiatimes.com/articleshow/1415311.cms; http://www.hindu.com/2006/02/18/stories/2006021809760400.htm;) 
Back to Contents

ORDER DATED 3.2.2006

· IA. No.1474 With I.A. No.1324 (Mining by Vedanta Alumina in Orissa)

We have perused the affidavit dated 3rd February, 2006, filed by the Ministry of Environment and Forest, in particular Paragraph (7) thereof in relation to the proposal for diversion of 660.749 hectares of forest land for bauxite ore mining in favour of M/s. Orissa Mining Corporation Ltd. which has entered into an agreement with the applicant, M/s. Vedanta Alumina Limited, for providing ore for the Alumina Refinery proposed to be installed by M/s. Vedanta Alumina Limited.   In the said affidavit, it has been stated that various aspects require   in-depth   study   by   experts/organisations   having   expertise   in   the concerned field.  This study is to be conducted by the Ministry of Environment and Forests and report is to be submitted to the Forest Advisory Committee.   It is submitted by the learned Solicitor General that the study is likely to take sometime.  We grant three months' time to the Ministry of Environment and Forests to look into the matter in detail and consult such experts/organisations, which it may deem fit and proper.   It would be open to the concerned parties to assist the Forest Advisory Committee.  In case, names of experts are suggested by the Central Empowered Committee, it would be open to the Ministry of Environment and Forests to consider whether to consult the said experts or any other experts
ORDERS DATED 24.2.2006

· I.A.No.1479

For present, it is not necessary to issue notice to third respondent.  Mr. D. N. Rao and Mrs.  H. Wahi,   appears   for   respondent   Nos.1   and   2   respectively.  They shall file response to the application within four weeks.

· I.A.Nos.1308 & 1323 (Relating to the Issue of Tiger Crisis and setting up of National Wildlife Authority)

Mr. .D. N. Rao, learned counsel appearing for MoEF, states that the Ministry   has no objection whatsoever for transfer  of Sansar Chand related poaching cases being    handed   over   for   investigation   to   the   Special   Investigation   Team   (SIT)   of   the   Central     Bureau of Investigation  (CBI).   Counsel  states that,  in fact,  it  is the said team which  is  investigating those cases.  Further, Mr. Rao states that the case mentioned in para 4 of the   affidavit of Mr. Ashok Kumar dated 13th February, 2006 wherein it was mentioned that   the State of Rajasthan made a major seizure of wildlife articles in Delhi on February 3,       2006 when 34 freshly tanned skins of leopards and 4 skins of Otters will  also be handed   over to the SIT of CBI.  
Regarding   fixing   of   modern   gadgets/cameras   at   strategic   points   in   various    areas for nearly accurate census of tigers, it would be expedient to have the view of the  Director, Wildlife Institute, Dehradun.  The same be filed within four weeks.

· I.A.No.1478

The   State   of   Madhya   Pradesh   may   file   its   response   to   the   affidavit   of   Dr.   Raghunandan Singh Chundawat who seeks intervention within four weeks.

· I.A.No.1150 in IA 1010 in IA 670 with I.A.1458 in IA 1010 (Regarding mining by Kudremukh Iron Ore Company Limited):

In   terms   of   order   dated   20th   January   2006,   the   MoEF   has   constituted   a   Monitoring Committee but learned Amicus Curiae has some suggestions to make which  may be discussed with learned Solicitor General.

Regarding   the   expert   body   to   be   appointed   to   report   on   closure   of   mines   in   general   but   in particular the   aspect   of   safe,   slope   and   stability,   we   appoint   Indian   Institute   of   Technology   (IIT),   Delhi   as   the   expert   body   to   undertake   that   work.     

The requisite   fee   and   expenses   will   be   deposited   with   IIT,   Delhi   by   the   clients   of Mr. K. K. Venugopal, learned senior counsel.    We request the institute to give the  report within a period of four weeks.   It would be open to the company as also  to the CEC to place before the expert body thus appointed by us such material as they may be advised. The expert body would, however, give its own independent report.

Post after five weeks.
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[Note: The text below is an edited version of an article which will appear on India Together Website on 3rd March 2006. For the full article and analysis please see www.indiatogether.org]
The Telugu-Ganga Project in Andhra Pradesh was constructed with the aim to bring the Krishna river waters from the Srisailam reservoir through an open canal to Somasila reservoir in the Pennar valley. From Somasila the water is taken through a 45 km long canal. The understanding is that 12 thousand metric cubic metres (TMC) of water will be delivered to Tamil Nadu to increase the water supply to Chennai. Interestingly, Suresh Prabhu, the chairperson of the Task Force on Interlinking of Rivers in India has essayed this project as being an important example of inter-basin water transfers executed in south India in the 19th and 20th centuries, to set the tone and feasibility for the interlinking of rivers in the country (See: http://pib.nic.in/feature/feyr2003/faug2003/f110820032.html). 

The Jerdon’s Courser (Rhinoptilus bitorquatus), is one of the world’s rarest birds found only in Andhra Pradesh, India. It was first discovered by T.C.Jerdon in c.1848.According to a report by Bombay Natural History Society (BNHS), till 1900, some birds were recorded near Pennar River and Godavari river valleys near Ananthpur. Subsequently, efforts by several ornithologists to record the bird remained unsuccessful, which led to the belief that the bird is gone extinct. However, it was rediscovered in January 1986 near Reddipalli village, Cuddapah district, which was an area, designated for the Sri Lankamaleswara Wildlife Sanctuary. 

Today, the Jerdon’s Courser is categorized as critically endangered in the IUCN Red List and is also listed under Schedule I of the Indian Wildlife (Protection) Act 1972, and is considered as priority species under the National Wildlife Action Plan (2002 – 2016) of the Government of India. 

At the time the Jerdon’s Courser was rediscovered, its scrub jungle habitat was under threat because of the construction of the Telugu-Ganga Canal Project. It is reported that the Andhra Pradesh Forest Department (APFD) pre-empted this threat and pushed for the declaration of the Sri Lankamaleswara Sanctuary (SLWLS) primarily for the conservation of the Jerdon’s Courser and its habitat. This resulted in the proposed course of the canal to be adjusted to avoid the Sanctuary. 
Almost two decades later, the Telugu Ganga canal and the Jerdon’s Coursers reconnected when the work on the canal was undertaken within the SLWLS illegally with the purpose of irrigating the lands in the Sagileru River Valley. 

According to a December 2005 survey conducted by Bombay Natural History Society (BNHS), “During the last week of October 2005, from Venkatasettipalli in the Siddavattam to Badvel main toad, excavating machinery in the scrub jungle near Sri Lankamaleswara Wildlife Sanctuary was noticed. Visits at that site revealed that it was the excavated Telugu-Ganga Canal.” (Also See: http://www.sanctuaryasia.com/takeaction/detailcampaign.php?id=30; http://www.bnhs.org/article.php?cid=MjI%3D&sid=MTg3&aid=MjE0&t=Mg%3D%3D 
It is reported however, that IVRCL and the irrigation department continued to carry out illegal excavation in the month of November 2005. With this reality in mind, a case was filed by Bittu Sahgal, Editor, Sanctuary Asia, before the Central Empowered Committee (CEC), monitoring body on forest matters set up by the Supreme Court. 
One of the main grounds of the application is that the Telugu Ganga division of the Andhra Pradesh irrigation department has not obtained any mandatory clearance under Section 2 of the Forest (Conservation) Act, 1980 which relates to the restriction on the dereservation of forests or use of forest land for non-forest purpose. Clearance has also not been sought under Section 29 of the Wild Life (Protection) Act, 1972 that is primarily with reference to prohibiting destruction, etc. in a sanctuary without a permit. The illegal excavation is also in violation of the 14.2.2000 order in I.A.548 in the T. N Godavarman Thirumulpad Vs Union of India (W.P 202 of 1995). According to this order there can be no removal of dead, dying, diseased trees etc from any National Park or Sanctuary. 

The application quotes the BNHS report and states, “Canals were about 16 to 20 m wide. But the area cleared fro preparing this canal differs from 80 to 100 m. Stones and the soil was dug up and piled all along the canal route. Roads were constructed on either side of the canal by using the soil as well as soil dug up from the nearby area. Trees and shrubs, which are on the path of the canal route, were uprooted and thrown aside.”

The BNHS report elaborates extensively on the canal routes and highlights exactly how it would impact the habitat of the Jerdon’s Courser. In its conclusion brings to notice three major threats, which include: 

· Destruction of the remaining scrub jungle in the eastern part of the SLWLS, 
· The cropping pattern in the area has over the years shifted to lemon and sweet lime from paddy, cotton and sunflower, which have resulted in the clearing of the scrub jungle. If more land comes under such cultivation, it will severely impact the habitat of bird.

· There is a fear that extension of agricultural use will lead to increased human activity in and around the sanctuary which will add pressure on the habitat. 
The report also makes one very interesting observation about the link of grazing livestock and the existence of the Jerdon’s Courser. It states, “all known Jerdon’s Courser sites are already used for grazing of livestock and woodcutting, but at moderate levels which may help to maintain a suitable vegetation structure for Jerdon’s Courser. However, increased use is likely to reduce the density of the bushes below that suitable for the species.” Therefore, if there is no grazing, the grasses would grow too tall and would not be suitable.

According to the Sanctuary Asia website which urges people to take action, though the canal work inside the sanctuary was stopped thanks to the efforts of the forest department, work on another canal along the SPNWLS boundary continues. It adds, that “a total of about 22 ha. of the SLWLS habitat including scrub jungle, the preferred habitat of the Jerdon’s Courser, has already been lost and if the canal is allowed to go ahead, we will lose about 50 ha. of suitable habitat. 

(See: http://www.sanctuaryasia.org/takeaction/detailcampaign.php?id=30). 

The matter is pending with the CEC with one hearing that was conducted in Hyderabad in the month of February.
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