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The month of April was very crucial in the Godavarman case with the Forest Advisory Committee matter dominating the proceedings. The Amicus curie Harish Salve, strongly raised objections to the affidavit submitted by the Ministry of Environment and Forests on the appointment of non official members to the FAC. The Amicus curiae read out the detailed report of the CEC on the same. The Supreme Court however sought to resolve the conflict by suggesting that the Ministry of Environment and Forests (MoEF) could accept atleast one of suggested names (Shyam Chinani) as non official representative. The MoEF however refused to accept the suggestion and insisted that the FAC could only function with Government appointed/ selected nominees. The Supreme Court therefore directed that the FAC could function with the Government nominees but all projects must be referred to the CEC which would then place it before the Court. Clearly, the MoEF could not have expected anything worse. From a situation of having only one CEC recommended member to a situation where every decision of the FAC will have to be placed before the CEC, the CEC would then place it before the Amicus curiae for presentation to the Supreme Court. Thus an elaborate three tier structure has been created as a result of the Moe not allowing for any mid way solution. The next few months are surely going to be interesting. [Click Here for Full Order]
We would also like to report on the hearing of the Central Empowered Committee (CEC) on the 2nd April and 11th April 2007. 

On the 2nd April 2007 hearing one of the matters heard was Application No.848 related to the complaint against disturbance in Kayanpura Elephant Corridor in Karnataka. It was filed by Wildlife Protection Society of India and Wildlife Rescue and Rehabilitation Centre. The Application was dismissed by the CEC after conducting a site inspection since the resort which was alleged to have come up on a corridor was located on revenue land. Hence it was beyond the jurisdiction of the CEC. The CEC however gave certain suggestions on how to protect the elephant corridor.

The CEC also heard Application 904 which sought permission for survey to enable construction of new railway line from Chamrajnagar to Mettupalyam in Tamil Nadu. The Forest Department had rejected the proposal on the ground that it would destroy one of the most important Elephant habitats in the region. The CEC also reiterated the ecological importance of the area. The Railways were directed to provide detail reasons for the necessity of this Railway line as also the various alternatives which are available. The CEC also allowed A. Rangarajan of Tamil Nadu Green Movement to intervene in the matter. 

An interesting application no. 251 relating to destructive mining activities in Saranda Elephant Reserve in Jharkand was also taken up. The application has been filed by Wildlife Trust of India (WTI). The CEC heard the counsel for WTI who pointed out that the affidavit of the Forest Department clearly stated that SAIL and IISCO have been violating all the clearance conditions and polluting the river as well as encroaching the forest land. The CEC directed the mining companies to the same and also stated that the track record of the company will be considered while processing the mining renewal applications. 

Two interesting cases were heard on 11th April 2007. One of them was Application No.998 filed on behalf of Orissa Jungle Manch. This related to mining activities in a community regenerated forest by Indian Metals and Carbide Ltd. The Forest Department filed its affidavit stating that violation of the Forest (Conservation) Act, 1980 has taken place in grant of mining lease in the forest land. The company sought time to file its reply. 

Another matter was Application No.999 regarding felling of trees by Bhushan Steel in Orissa. The case relates to felling of trees by Bhushan Steel while constructing a water intake pump. The respondents sought time to file its reply.

For readers we wish to point out that from the 19th of May till the 9th of July, the Supreme Court will be on vacation. The CEC also does not carry out its usual hearing. We will however try to provide you with some important cases which need detailed focus. 
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I.A.NOS.1413, 1414, 1426, 1428, 1440, 1441, 1454, 1459, 1460,

1662-1663 & 1675, 1717-18 in 1413 in W.P. (C) NO.202/1995:

Constitution and Composition of the Forest Advisory Committee

27th April 2007

The   above   I.A.s   cover   several   aspects, one   such   aspect   being   the   constitution   and composition of   the Forest Advisory Committee   (F.A.C.) under Rule 4 of the   Forest   (Conservation) Rules, 2003 ("2003 Rules").  In this regard the facts are as under:

When the above I.A.s came for hearing on 15.9.2006 one of the items which this Court had to consider was concerning constitution of F.A.C. under the said 2003 Rules.  On that date, this Court found that F.A.C. constituted in terms of the Amended Rules which were stayed by this Court in 2004.  Therefore, it was directed to file affidavit explaining the circumstances under which F.A.C. was not   constituted   under   2003   Rules.     Therefore,   the   matter   had   to   be   adjourned.     On   that   date, however, this Court was told that there were several matters concerning Temporary Working Permit (TWP) which were required to be examined by duly constituted committee under the said 2003 Rules.

Accordingly, the matter was adjourned by two weeks to enable the MoEF to file its affidavit.  On that date, this Court directed three experts in forestry and allied disciplines to be appointed in consultation with the learned amicus curaie and the Chairperson of C.E.C.

On 14.12.2006 an affidavit was filed by Assistant Inspector General of Forests, MoEF stating   that   on   12.12.2006   F.A.C.   has   been   reconstituted.     In   that   affidavit   it   was   stated   that   the names   suggested   by   the   Chairperson   of   C.E.C.   did   not   qualify   for   appointments   as   experts   and, therefore,   they   were   not   eligible   to   be   members   of   F.A.C.     This   has   given   rise   to   the   question regarding the eligibility of the members appointed by MoEF in the F.A.C. as well as the objection to the inclusion of the names suggested   by   C.E.C.   in the   F.A.C.     We   have made   certain   suggestions   for   incorporation   of   some names out of the names suggested by C.E.C.    However, learned   A.S.G.  submitted that members once appointed cannot be removed except under the procedure prescribed by law.   Today, it is not possible to decide this larger question.   This question is to be decided at a later date as indicated herein below.  It will require detailed arguments in the light of the provisions of Forest (Conservation) Act, 1980 with the Rules framed thereunder.  Unfortunately, in the process large number of Projects (200)   have   accumulated   for   clearance.     Broadly,   we   find   that   post   15.9.2006   F.A.C.   has   given clearance   to   certain   Projects,   there   are   cases   which   have   not   been   vetted   at   all   till   today   (fresh cases). Lastly, there are cases where post 15.9.2006 the Projects have been cleared by the F.A.C. and the response has also been filed by C.E.C. but they are pending approval by this Court.  List of such cases be filed in the Registry before the next date of hearing.

In the circumstances, we hereby give the following directions, pending our decision on the larger question indicated hereinabove:

         (a)       The F.A.C. as it stands today will give priority to Projects which need immediate clearances.   In this regard, it may be stated that fresh cases may be cleared Project- wise by the F.A.C. and thereafter such clearances shall be placed before this Court for approval.     We   make   it   clear   that   pending   the   decision   of   the   larger   question,   all clearances   by   the   F.A.C.   of   fresh   cases   shall   be   subject   to   approval   by   this   Court. Before giving approval, we would like to have responses from C.E.C. in respect of each clearance.  In order to avoid delay, we direct the concerned   Ministry to give a copy of the clearance to C.E.C. so that C.E.C. would give its response expeditiously.  We will examine each clearance and decide   whether   to   grant   or   not   to   grant   the   approval   thereto.     Once   the   approval   is granted   by   this   Court,   the   matter   may   be   placed   before   the   Central   Government   for 

disposal in accordance with law.

(b)      Post   15.9.2006,   the   former   F.A.C.   has   given   clearances   to   Projects   and, therefore, in such cases it would not be necessary to place those clearances before the existing F.A.C. once again.  In such cases, C.E.C. is required to file its response at the earliest.     Such   cases   may   be   placed   before   this   Court   along   with   the   response   from C.E.C. so that the approval of this Court could be obtained expeditiously.

(c)      There are certain   Projects on lands in parks and sanctuaries where this Court has   passed   orders   relaxing   certain   conditions.     In   such   cases,   F.A.C.   and   Central 

Government may pass appropriate orders without reference to C.E.C. or to this Court.

(d)      In respect of certain Projects, F.A.C. has given their clearance after 15.9.2006, C.E.C. has also given its response.  Such matters may be posted in the second week of 

July, 2007 for approval of this Court.

(e)      Pending the decision of this Court on the abovementioned larger issue regarding constitution of F.A.C., our order dated 30.11.2006 stands extended till the decision, as we have decided to examine each clearance by F.A.C. and the response of C.E.C.   In that regard, our order dated 15.12.2006 staying reconstitution of    F.A.C.  (vide order dated 12.12.2006 annexed to the affidavit dated 14.12.2006 filed by  MoEF) shall stand modified to the extent indicated hereinabove.

Mining in Lanjigarh by Vedanta Alumina

I.A.Nos.1324 & 1474 in W.P.(C)No.202/1995

The Supreme Court has listed the matter on 15th May 2007.
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I.A.NO.65 in WRIT PETITION (CIVIL) NO(s). 337 OF 1995

Order Related to Laying of Pipeline in Pench National Park

The State of Maharashtra has filed the present application seeking permission to lay down the pipeline in a part of the Pench National Park/Tiger Reserve of a length of about 2.8 k.m. Relating to Sagar Nalla Minor Irrigation Project, using about 1.48 hectares. The total area of the Pench National Park is 25512.192 ha. and the interference in the National Park would be only to an extent of less than 0.01%. The Ministry of Environment and Forests has raised some objections stating that the laying of the pipeline would cause disruption to the animal movement and reduction in habitat quality and would cause damage to the ecological features of the National Park. 

We had requested the National Board for Wildlife to give their response but we are told that the National Board for Wildlife has not so far been constituted. Learned counsel for the petitioner submitted that this project is part of a minor irrigation project for giving supply of water to the agriculturists in Nagpur district who are badly in need of the water.

It is also submitted that there was large scale scarcity of water and some farmers have committed suicides as a result of failure of rains and non-availability of water for agricultural activities.

Under the above circumstances, we grant permission to the concerned authorities of the State of Maharashtra lay down the pipeline through the Pench National Park subject to the condition that they shall not cause the minimum disturbance to the ecological features or to the animal movement in the national park while laying the pipeline. They may also enter the National park as and when any repair work is required. They shall also furnish the details of the work to the Director, Pench National Park, before hand so that he can cooperate with the project. It is also made clear that they shall not use more than 1.48 ha. of land from the Pench National Park for this purpose.

I.A.No.65 is allowed to the extent indicated above.
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PASSING THE FOREST BUCK 

With hill stations being popular tourist destinations throughout India, most tourists have become familiar with the long decline of these locales in the face of their ever-growing line of visitors. Wherever hill tourism has reached it has brought with it unregulated traffic, water shortages, garbage heaps, and other woes. A parallel 'development' has been the complete aesthetic makeover of many mainstream hill destinations; dozens of hill stations have seen their main thoroughfares, and sometimes even quaint side roads rebuilt with styles and facades completely out of character.

Mcleodganj (Upper Dharamsala) in Kangra district of Himachal Pradesh, has not fully succumbed to the pressures of tourism. Surrounded by pine, Himalayan oak, Rhododendron and Deodar forests, the town's big claim to fame in the travel industry is its resident religious head, the Dalai Lama, spiritual head to millions of Buddhists worldwide, winner of the Nobel Peace Prize, and a highly noted and respected figure in matters of faith and peace. Hordes of travellers - some of them pilgrims, others scholars, and still others plain tourists - visit McLeodganj to seek his blessings and to learn about the teachings of the faith. The Dalai Lama has made his home in the area since fleeing China decades ago, and a constant trickle of migrants and believers persecuted by the Chinese government have arrived here, and Upper Dharamsala's population has swelled to be mostly made of Tibetans, in contrast to Lower Dharamsala, which is populated mostly by the local Himachali people. 

If the mention of woods and peace conjures up a vision of natural harmony free from any threat of human designs, it is quickly crushed as one drives towards McLeodganj from the lower reaches. Two structures quite incongruent with their surroundings appear on either side of the highway. From a distance, they appear to be holes dug into the otherwise green patches of the mountainside. As one gets closer, one sees designs of multi-storied buildings; on the upper side lies a four-storey building, and on the lower side is emerging another one, with three floors already constructed. 

What are these structures? And why are they here? Being curious of such things, I investigated their origins, and a very curious story began to emerge. If one is to go by forest clearance records; the construction on the upper side of the road is a parking place and one below a bus stand! The present constructions, however, clearly show no signs of conforming with those claims. 

In 1997, the Northern Region office of the Ministry of Environment and Forests (Chandigarh) granted permission to divert 0.093 hectares of forest land for the purpose of a parking place at McLeodganj. The forest land is part of the Banoi Reserve Forest forming part of the Dharamsala Forest Division. The first condition of this clearance stated that the legal status of the land will remain unchanged and that if the land is no longer required for the designated purpose it must be returned to the Forest Department. In reality however, what is under construction is not a parking lot but 5-storey, 40-room hotel. To say that it is illegal would be an understatement. According to building plans of this hotel, the lowest floor is meant to be a parking space. However, looking at the plinth levels, it is evident that even for the hotel's guests will be forced to park on the road, unless this is encroached upon to construct a ramp. 

A similar tale explains the construction taking place on the lower side of the highway as well. In 2001, the same regional office accorded forest clearance for 0.48 hectares in favour of the Himachal Pradesh Tourism Department, for the construction of a bus stand. The letter clearly stated that the forest land will not be used for any other purpose other than specified in the proposal; i.e. a bus stand. The 5-storey structure under construction today, claims to have one storey as a bus stand and the other 4 for commercial purposes. Perhaps some ingenious scheme can be found to park buses here, but this humungous structure is nothing like any bus stand I've ever seen, certainly not in the hills. 

Violations of forest and town planning laws are, to say the least, obvious. Both structures violate the Forest Conservation Act, 1980, which is clear that no forest land can be diverted for non-forest use without the permission of the Ministry of Environment and Forests, and that the diverted land can only be used for the purpose for which it is cleared, which finds mention in the clearance letters. However, the administration has changed the scope of the projects without seeking any revisions in the clearances granted. Moreover, neither of these building plans has received final approval by the Town and Country Planning Department of the district, clearly violating of the Town and Country Planning Act, 1977. 

You may ask, in a country littered with illegal construction only a stone's throw away from most people's homes, and in many cases within them, what is important about two buildings on a hillside in Himachal Pradesh? As it turns out, the argument over the legality of these buildings has implications for a lot of other development in similar areas, and this battle is being waged in the Supreme Court now. 

Two activists - Atul Bhardwaj from Dharamsala and Samir Mehta from Bombay Environment Action Group - challenged the illegal construction before the Central Empowered Committee (CEC), a monitoring body set up by the Supreme Court as part of the ongoing T N Godavarman Thirumulpad vs. Union of India case. Using the Right to Information Act, the appellants discovered that these two structures are not the only ones permitted as bus stands and parking lots in Mcleodganj. There are five others awaiting final clearance, with "in principle" approval having being granted, in the name of bus stands and parking lots. As detailed in the application filed before the CEC, clearances under the Forest Conservation Act for the structures already approved and those with in-principle clearance from MoEF for the purpose of parking add up to nearly 16,000 square metres. 

A series of transfers and leases of the land between state departments and agencies, and eventually to a private developer, facilitated the construction of the structures. The specified forest lands have been illegally transferred or leased to Himachal Road Transport Corporation by the H.P. Tourism Department. The HRTC has in turn leased the land to Himachal Pradesh Bus Stand Management and Development Authority, who have further leased it to Shimla-based Prashanti Surya Construction Company for developing the bus stand and car park on a Build-Operate-Transfer basis. 

It is with good reason that hill regions across the country did not usually permit the construction of multi-storey units. Simple homes nestled into the mountains did not put too much pressure on the fragile ecosystem of these areas, whereas it was felt that high-occupancy buildings would quickly threaten the delicate balance. 

The Ministry of Environment and Forests has come up with a report in the year March which identifies the ecological sensitivity of the hill stations and lays down criteria for declaring hill stations as "ecologically sensitive". Dharamsala is one the Hill Stations listed in this report that needs to be declared an Ecologically Sensitive Area (ESA). These parameters match those listed and finalized earlier by the Ministry in 2000 for declaring ESAs all over the country and include both species based and conservation based (see: http://www.hinduonnet.com/fline/fl2012/stories/20030620000106600.htm). The report clearly says, "The ecological and environmental conditions of many of the hills and hill stations today are in a very bad state. A large part of the hills, natural mountains and specially hill stations have been destroyed by the unplanned and unregulated tourist activities - and this destruction continues. 

But the logic of ecology seems to have no place anymore in deciding what is permissible or appropriate. Instead, clever workarounds, such as the ones used for these structures, are now being applied to overcome hurdles in construction. 

By Kanchi Kohli 
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This article appeared in India Together (www.indiatogether.org) in December 2006. It can be viewed at http://www.indiatogether.org/2007/apr/env-passland.htm
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Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     
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